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NATIVE AMERICAN GRAVES PROTECTION 
AND REPATRIATION ACT 


TUESDAY, APRIL 20, 1099 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC, 

The committee met, pursuant to notice, at 9:40 a.m., in room 
301, Senate Russell Building, Hon. Daniel K, Inouye (vice chair- 
man of the committee) presiding. 

Present: Senator Inouye, 

STATEMENT OF HON. DANIEL K. INOUY E, U.S. SENATOR FROM 

HAWAH, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS 

Senator Inouye. Good morning and welcome to this oversight 
hearing of the Committee on Indian Affairs on the implementation 
of the Native American Graves Protection and Repatriation Act. 

The act has its origins in a lemslative proposal that was intro- 
duced in 1986 and again in 1987 hy Senator John Melcher of Mon- 
tana. 

In February 1987, this committee held a hearing on that meas- 
ure, and it was then that we learned that the Smithsonian Institu- 
tion had in its possession approximately 14,500 human remains of 
American Indians, Alaska Natives, and Native Hawaiians. We also 
learned at that time that other museums and scientific institutions 
were also in possession of thousands of Native American human re- 
mains, associated funerary objects, sacred items, and objects of cul- 
tural patrimony. 

Although the evidence presented to the committee was compel- 
ling and provided ample justification for the need to enact legisla- 
tion, the American Association of Museums called upon the com- 
mittee to forbear from acting so that a process of dialog could be 
initiated between members of the museum and scientific institution 
communities, and representatives of Indian country. 

That national dialog did proceed, and while it did not 3 deld pro- 
posed lemslation, as some of the participants had anticipated, the 
parties did reach agreement on a guiding set of principles. It was 
those principles that served as the foundation for the act which we 
consider today. 

Along the way there were many interesting discussions, includ- 
ing a struggle on the part of museums and scientific institutions 
to understand what might be included in the scope of what is 
viewed as sacred by Native religious and cultural leaders as well 
as tribal citizens. The concern expressed at that time was that if 

( 1 ) 
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Native people were allowed to determine what was sacred, they 
might deem everything as sacred. 

1 believe the first remains to be repatriated under the authority 
of the repatriation provisions of this act were some 200 Native Ha- 
waiian human remains from the Smithsonian Institution. We are 
advised that since 1992, 400 notices of an intent to repatriate have 
been published in the Federal Register, covering approximately 

300.000 funerary objects, 300 to 400 sacred objects, and 100 to 200 
objects of cultural patrimony. In addition, out of the approximately 

200.000 Native American human remains, 14,000 have been repa- 
triated. 

It woxild appear that the act, on the whole, is working. But we 
also know that there have been challenges encountered in the im- 
plementation of the act, and we are here this morning to develop 
a better understanding of those challenges so that we may deter- 
mine whether there is a need for adjustments in the manner in 
which the law is being administered, or whether the may require 
amendment. 

[Public Law 101-601 follows:] 
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Public Law 101-601 
101st Congress 

An Act 

To provide for the protection of Native American graves, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “Native American Graves Protection 
and Repatriation Act”. 

SEC. 2. DEFINITIONS. 

For purposes of this Act, the term — 

(1) “burial site” means any natural or prepared ph 3 ^ical 
location, whether originally below, on, or above the surface of 
the earth, into which as a part of the death rite or ceremony of a 
culture, individual human remains are deposited. 

(2) “cultural affiliation” means that there is a relationship of 
shared group identity which can be reasonably traced histori- 
cally or prehistorically between a present day Indian tribe or 
Native Hawaiian organization and an identifiable earlier group. 

(3) “cultural items” means human remains and — 

(A) “associated funerary objects” which shall mean ob- 
jects that, as a part of the death rite or ceremony of a 
culture, are reasonably believed to have been placed with 
individual human remains either at the time of death or 
later, and both the human remains and associated funerary 
objects are presently in the possession or control of a Fed- 
eral agency or museum, except that other items exclusively 
made for burial purposes or to contain human remains 
shall be considered as associated funerary objects. 

(B) “unassociated funerary objects” which shall mean 
objects that, as a part of the death rite or ceremony of a 
culture, are reasonably believed to have been placed vrith 
individual human remains either at the time of death or 
later, where the remains are not in the possession or con- 
trol of the Federal agency or museum and the objects can 
be identified by a preponderance of the evidence as related 
to specific individuals or families or to known human re- 
mains or, by a preponderance of the evidence, as having 
been removed from a specific burial site of an individusd 
culturally affiliated with a particular Indian tribe, 

(C) “sacred objects” which shall mean specific ceremonial 
objects which are needed by traditional Native American 
religious leaders for the practice of traditional Native 
American religions by their present day adherents, and 

(D) “cultural patrimony” which shall mean an object 
having ongoing historical, traditional, or cultural impor- 
tance central to the Native American group or culture 
itself, rather than property owned by an individual Native 
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American, and which, therefore, cannot be alienated, 
appropriated, or conyeyed by any individual regardless of 
whether or not the in&vidual is a member of the Indian 
tribe or Native Hawaiian organization and such object shall 
have been considered inalienable by such Native American 
group at the time the object was separated from such group. 

(4) ''Federal agency” means any department, agency, or 
instrumentcdity of the United States. Such term does not 
include the Smithsonian Institution. 

(5) "Federal Uuids” means any land other than tribal lands 
which are controlled or owned by the United States, including 
lands selected by but not yet conveyed to Alaska Native Cor* 
porations and groups organized pursuant to the Alaska Native 
Claims Settlement Act of 1971. 

(6) "Hui Malama 1 Na Kupuna O Hawai’i Nei” means the 
nonprofit, Native Hawaiian organization incorporated under 
the laws of the State of Hawaii that name on April 17, 1989, 
for the puipose of providing ^danoe and expertise in decisions 
dealing with Native Hawaiian cultural issues, particularly 
burial issues. 

(7) "Indian tribe” means any tribe, band, nation, or other 
org^anized group or community of Indians, indiuding any Alaska 
Native village (as defined in, or established pursuant to, the 
Alaska Native Claims Settlement Act), which is recognized as 
eli^ble for the special programs and services provided hj the 
United States to Indians because of their status as Indians. 

(8) "museum” means any institution or State or local govern* 
ment agency (including any institution of hi^ier learning) that 
receives Federal funds and has possession or control over. 

Native American cultural items. Such term dow not include the 
Smithsonian Institution or any other Federal agency. 

(9) "Native American” means of, or relating to, a tribe, 
people, or culture that is indigenous to the United States. 

(10) "Native Hawaiian” means any individual who is a 
descendant of the aboriginal people who, prior to 1778, occupied 
and exercised sovereignty in the area that now constitutes the 
State of Hawaii. 

(11) "Native Hawaiian organization” means any organization 
which — 

(A) serves and represents the interests of Native Hawai* 
ians, 

(B) has as a primary and stated purpose the provision of 
services to Native Hawaiians, and 

(C) has expertiBe in Native Hawaiian Affairs, and 

shall include the Office of Hawaiian Affairs and Hui Malama 1 
Na Kupuna O Hawai'i Nei. 

(12) ^'Office of Hawaiian Affairs” means the Office of Ha- 
waiian Affairs established by the constitution of the State of 
Hawaii. 

(13) "right of possession” means possession obtained with fhe 
voluntary consent of an individual or group that had authority 
of alienation. The original acquisition of a Native Americsai 
unassociated funeraty object, sacred obj^ or obj^ of cultural 
patrimony frinn an mdum tribe or Native Hawaiian organim- 
tion with the voluntary consent of an individual or group with 
authority to alienate such object is deemed to give right of 
possession of that object, unless the phrase so defined womd, as 
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applied in section 7(c), result in a Fifth Anaendment taking by 
the United States as determined by the United States Claims 
Court pursuant to 28 U.S.C. 1491 in which event the “right of 
possession"’ shall be as provided under otherwise applicable 
property law. The original acquisition of Native American 
human remains and associated funerary objects which were 
excavated, exhumed, or otherwise obtain^ with full knowledge 
and consent of the next of kin or tiie official governing body of 
the appropriate culturally affiliated Indian tribe or Native 
Hawaiian organization is deemed to give right of possession to 
those remains. 

(14) “Secretary” means the Secretary of the Interior. 

(15) “tribal land” means — 

(A) all lands within the exterior boundaries of any Indian 
reservation; 

(B) all dependent Indian communities; 

(C) any lands administered for the benefit of Native 
Hawaiians pursuant to the Hawaiian Homes Commission 
Act, 1920, and section 4 of Public Law 86-3. 

25 use 3002. SEC. 3. OWNERSHIP. 

(a) Native American Human Remains and Objects. — The owner- 
ship or control of Native American cultural items which are exca- 
vate or discovered on Federal or tribal lands after the date of 
enactment of this Act shall be (with priority given in the order 
listed) — 

(1) in the case of Native American human remains and 
associated funerary objects, in the lineal descendants of the 
Native American; or 

(2) in any case in which such lineal descendants cannot be 
ascertained, and in the case of unassociated funerary objects, 
sacred objects, and objects of cultural patrimony — 

(A) in the Indian tribe or Native Hawaiian org:anization 
on whose tribal land such objects or remains were 
discovered; 

Claims. (B) in the Indian tribe or Native Hawaiian organization 

which has the closest cultural affiliation with such remains 
or objects and which, upon notice, states a claim for such 
remains or objects; or 

(C) if the cultural affiliation of the objects cannot be 
reasonably ascertained and if the objects were discovered 
on Feder^ land that is recognized by a final judgment of 
the Indian Claims Commission or the United otat^ Court 
of Claims as the aboriginal land of some Indian trib^ 

(1) in the Indian tribe that is recognized as aborigi- 
nally occupying the area in which the objects were 
discovered, if upon notice, such tribe states a claim for 
such remains or objects, or 

(2) if it can be shown by a preponderance of the 
evidence that a difTerent tribe h^ a stronger cultural 
relationship with the remains or objects than the tribe 
or organization specified in paragraph (1), in the Indian 
tribe that has the strongest demonstrated relationship, 
if upon notice, such tribe states a claim for such re- 
mains or objects. 

(b) Unclaimed Native American Human Remains and Ob- 
jects. — Native American cultural items not claimed under subs^ac- 


Regulations. 



7 


PUBUC LAW 101-601— NOV. 16, 1990 104 STAT. 3051 

tion (a) shall be disposed of in accordance with regulations 
promulgated by the Secretary in consultation with the review 
committee established under section 8, Native American groups, 
representatives of museums and the scientific community. 

(c) Intentional Excavation and Removal of Native American 
Human Rebiains and OsjEcrs.^The intentional removal from or 
excavation of Native American cultural items from Federal or tribal 
lands for purposes of discovery^' study, or removal of such items is 
permitted only if— 

(1) such items are excavated or removed pursuant to a permit 
issued under section 4 of the Archaeologies Resources IVotec- 
tion Act of 1979 (93 Stat. 721; 16 U.S.C. 470aa et seq.) which 
shall be consistent with this Act; 

(2) such items are excavated or removed after consultation 
with or, in the case of tribal lands, consent of the appropriate (if 
any) Indian tribe or Native Hawaiian organization; 

(3) the ownership and right of control of the disposition of 
such items shall be as provided in subsections (a) and (b); and 

(4) proof of consultation or consent under paragraph (2) is 
shown. 

(d) Inadvertent Discovery of Native American Remains and 
Objects. — (1) Any person who knows, or has reason to know, that 
such person has discovered Native American cultural items on 
Federal or tribal lands after the date of enactment of this Act shall 
notify, in writing, the Secretary of the Department, or head of any 
other agency or instrumentality of the United States, having pri- 
mary management authority with respect to Federal lands and the 
appropriate Indian tribe or Native Hawaiian organization with 
respect to tribal lands, if known or readily ascertainable, and, in the 
case of lands that have been selected by an Alaska Native Corpora- 
tion or group organized pursuant to the Alaska Native Claims 
Settlement Act of 1971, the appropriate corporation or group. If the 
discovery occurred in connection with an activity, including (but not 
limited to) construction, mining , logging, and agriculture, the person 
shall cease the activity in the area of the discovery, make a reason- 
able effort to protect the items discovered before resumii^ such 
activity, and provide notice under this subsection. Following the 
notification under this subsection, and upon certification by the 
Secretary of the department or the head of any agency or 
instrumentality of the United States or the appropriate In^an tribe 
or Native Hawaiian organization that notification has been re- 
ceived, the activity may resume after 30 days of such certification. 

(2) Tlie disposition of and control over any cultural items exca- 
vated or removed under this subsection shall be determined as 
provided for in this section. 

(3) If the Secretary of the Interior consents, the responsibilities (in 
whole or in part) under paragraphs (1) and (2) of the Secretary of 
any department (other than the Department of the Interior) or the 
head of any other agency or instrumentality may be delegated to the 
Secretary with respect to any land managed by such other Secretary 
or agency head. 

(e) Reunquishment. — Nothing in this section shall prevent the 
governing body of an Indian tribe or Native Hawaiian organization 
from expressly relinquishing control over any Native American 
human remains, or title to or control over any funerary object, or 
sacred object. 
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SEC. 4. ILLEGAL TRAFFICKING. 

(a) Illegal Trafficking. — Chapter 53 of title 18, United States 
Code, is amended by adding at the end thereof the following new 
section: 

**§ 1170. Illegal Trafficking in Native American Human Remains 
and Cultural Items 

^'(a) Whoever knowingly sells, purchases, uses for profit, or trans- 
ports for sale or profit, the human remains of a Native American 
without the i^ht of possession to those remains as provided in the 
Native American Graves Protection and ^patriation Act shall be 
fined in accordance with this title, or imprisoned not more than 12 
months, or both, and in the case of a second or subsequent violation, 
be fined in accordance with this title, or imprisoned not more than 5 
years, or both. 

“(b) Whoever knowingly sells, purchases, uses for profit, or trans- 
ports for sale or proHt any Native American cultural items obtained 
in violation of the Native American Grave Protection and Repatri- 
ation Act shall be fined in accordance with this title, imprison^ not 
more than one year, or both, and in the case of a second or 
subsequent violation, be fined in accordance with this title, impris- 
oned not more than 5 years, or both.”. 

(b) Table of Contents. — ^The table of contents for chapter 53 of 
title 18, United States Code, is amended by adding at the end thereof 
the following new item: 

“1170. Illegal Trafficking in Native American Human Remains and Cultural 
Items.’’. 

Museums. SEC. 5. INVENTORY FOR HUMAN REMAINS AND ASSOCIATED FUNERARY 

25 use 3003. OBJECTS. 

(a) In General.— Each Federal agency and each museum which 
has possession or control over holdii^ or collections of Native 
American human remains and associated funerary objects shall 
compile an inventory of such items and, to the extent possible based 
on information possessed by such museum or Federal agency, iden- 
tify the geograpbeal and cultural affiliation of such item. 

(b) R^untEMENTB. — (1) The inventories and identifications re- 
quired under subsection (a) shall be — 

(A) completed in consultation with tribal government and 
Native Hawaiian organization officials and traditional religious 
leaders; 

(B) completed by not later than the date that is 5 years after 
the date of enactment of this Act, and 

(O made available both during the time they are being con- 
ducted and afterward to a review committee established under 
section 8. 

(2) Upon request by an Indian tribe or Native Hawaiian organiza- 
tion wlfich receives or should have received notice, a museum or 
Federal agency shall supply additional available documentation to 
supplement the information x^uired by subsection (a) of this sec- 
tion. The term “documentation” means a summary of existing 
museum or Federal agency records, including inventories or cata- 
logues, relevant studies, or other pertinent data for the limited 
purpose of determining the geographical origin, cultural affiliation, 
and basic facts surrounding acquisition and accession of Native 
American human remains and associated funera^ objects subject to 
this section. Such term does not mean, and this Art shall not be 
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construed to be an authorization for, the initiation of new scientific 
studies of such remains and associated funera^ objects or other 
means of acquiring or preserving additional scientific information 
hrom such remains and objects. 

(c) Extension of Time for Inventory. — Any museum which has 
made a good faith effort to carry out an inventoiy and identification 
under this section, but which has been unable to complete the 
process, may appeal to the Secretary for an extension of the time 
requirements set forth in subsection (bXlXB). The Secretary may 
extend such time requirements for any such museum upon a Ending 
of good faith effort. An indication of good faith shall include the 
development of a plan to carry out the inventory and identification 
process. 

(d) Notification. — (1) If the cultural affiliation of any particular 
Native American human remains or associated funerary objects is 
determined pursuant to this section, the Federal agency or museum 
concerned shall, not later than 6 months after the completion of the 
inventory, notify the affected Indian tribes or Native Hawaiian 
organizations. 

(2) The notice required by paragraph (1) shall include infor- 
mation — 

(A) which identifies each Native American human remains or 
associated funerary objects and the circumstances surrounding 
its acquisition; 

(B) which lists the human remains or associated funerary 
objects that are clearly identifiable as to tribal origm; and 

(C) which lists the Native American human remains and 
associated funerary objects that are not clearly identifiable as 
being culturally affiliated with that Indian tribe or Native 
Hawaiian organization, but which, given the totality of cir- 
cumstances surroimding acquisition of the remains or objects, 
are determined by a reasonable belief to be remains or objects 
culturally affiliated with the Indian tribe or Native Hawaiian 
organization. 

(3) A copy of each notice provided under para^aph (1) shall be 
sent to the Secretary who shall publish each notice in the Federal 
Register. 

(e) Inventory. — For the purposes of this section, the term “inven- 
tory’’ means a simple itemized list that summarizes the information 
called for by this s^ion. 

SEC. 6. SUMMARY FOR UNASSOCIATED FUNERARY OBJECTS. SACRED OB- 
JECTS, AND CULTURAL PATRIMONY. 

(a) In General. — Each Federal agency or museum which has 
possession or control over holdings or collections of Native Amer- 
ican unassociated funerary objects, sacred objects, or objects of 
cultural patrimony shall provide a written summary of such objects 
based upon available information held by such agency or museum. 
The summary shall describe the scope of the collection, kinds of 
objects included, reference to geographical location, means and 
period of acquisition and cultural af^iation, where readily as- 
certainable. 

(b) Requirements. — (1) The summary required under subsection 
(a) shall be — 

(A) in lieu of an object-by-object inventory; 

(B) followed by consultation with tribal government and 
Native Hawaiian organization ofHcials and traditional religpous 
leaders; and 
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(C) completed by not later than the^date'that is 3 years alter 
the date of enactment of this Act. 

(2) Upon request, Indian Tribes and Native Hawaiian organiza- 
tions shall have access to records, catalogues, relevant studies or 
other pertinent data for the limited purposes* of^determining the 
geographic origin, cultural affiliation, and basic facts surroundii^ 
acquisition and accession of Native American objects subject to this 
section. Such information shall be provided in a reasonable manner 
to be agreed upon by all parties. 

25 use 3005. SEC. 7. REPATRIATION. 

(a) Repatriation of Native American Human Remains and 
Objects Possessed or Controlled by Federal Agencies and Muse- 
ums. — (1) If, pursuant to section 5, the cultural affiliation of Native 
American human remains and associated funerary objects with a 
particular Indian tribe or Native Hawaiian organization is estab- 
lished, then the Federal agency or museum, upon the request of a 
known lineal descendant of the Native American or of the tribe or 
organization and pursuant to subsections (b) and (e) of this section, 
shall expeditiously return such remains and associated funerary 
objects. 

(2) If, pursuant to section 6. the cultural affiliation with a particu- 
lar Indian tribe or Native Hawaiian organization is shown with 
respect to unassociated funerary objects, sacred objects or objects of 
cultural patrimony, then the Fedened agency or museum, upon the 
request of the Indian tribe or Native Hawaiian organization and 
pursuant to subsections (b), (c) and (e) of this section, shall expedi- 
tiously return such objects. 

(3) The return of cultural items covered by this Act shall be in 
consultation with the requesting lineal descendant or tribe or 
organization to determine place and manner of delivery of such 
items. 

(4) Where cultural affiliation of Native American human remains 
and funerary objects has not been established in an inventory 
prepared pursuant to section 5, or the summaiy pursuant to section 
6, or where Native American human remains and hmerary objects 
are not included upon any such inventory, then, upon request and 
pursuant to subsections (b) and (e) and, in the case of unassociated 
funerary objects, subsection (c), such Native American human re- 
mains and funerary objects shsdl be expeditiously returned where 
the requesting Indian tribe or Native Hawaiian organization can 
show cultural affiliation by a preponderance of the evidence based 
upon geographical, kinship, biological, archaeological, anthropo- 
Ic^cal, linguistic, folkloric, oral traditional, historical, or other 
relevant information or expert opinion. 

(5) Upon request and pursuant to subsections (b), (c) and (e), sacred 
objects and objects of cultural patrimony shall be expeditiously 
returned where— 

(A) the requesting party is the direct lineal descendant of an 
individual who owned the sacred object; 

(B) the requesting Indian tribe or Native Hawaiian organiza- 
tion can show that the object was owned or controlled by the 
tribe or organization; or 

(C) the requesting Indian tribe or Native Hawaiian organiza- 
tion can show that the sacred object was owned or controlled by 
a member thereof, provided that in the case where a sacred 
object was owned by a member thereof, there are no identifiable 
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lineal descendants of said member or the lineal descendants, 
upon notice, have failed to make a clmm for the object under 
this Act. 

(b) Scientific Study. — If the lineal descendant, Indian tribe, or 
Native Hawaiian organization requests the return of culturally 
affiliated Native American cultural items, the Federal agency or 
museum shall expeditiously return such items unless such items are 
indispensable for completion of a specific scientific study, the out- 
come of which would be of major benefit to the United States. Such 
items shall be returned by no later than 90 days after the date on 
which the scientific study is completed, 

(c) Standard of Repatriation. — If a known lineal descendant or 
an Indian tribe or Native Hawaiian organization requests the return 
of Native American unassociated funerary objects, sacred objects or 
objects of cultural patrimony pursuant to this Act and presents 
evidence which, if standing alone before the introduction of evidence 
to the contrary, would support a finding that the Federal agency or 
museum did not have the right of possession, then such agency or 
museum shall return such objects unless it can overcome such 
inference and prove that it has a right of possession to the objects. 

(d) Sharing of Information by Federal Agencies and Muse- 
ums. — Any Federal agency or museum shall share what information 
it does possess regarding the object in question with the known 
lineal descendant, Indian tribe, or Native Hawaiian organization to 
assist in making a claim under this section. 

(e) Competing Claims. — \^ere there are multiple requests for 
repatriation of any cultural item and, after complying with the 
requirements of this Act, the Federal agency or museum cannot 
clearly determine which requesting party is the most appropriate 
claimant, the agency or museum may retain such item until the 
requesting parties agree upon its disposition or the dispute is 
otherwise resolved pursuant to the provisions of this Act or by a 
court of competent jurisdiction. 

(f) Museum Obugation. — Any museum which repatriates any 
item in good faith pursuant to this Act shall not be liable for claims 
by an aggrieved party or for claims of breach of fiduciary duty, 
public trust, or violations of state law that are inconsistent with the 
provisions of this Act. 

SEC. 8. REVIEW COMMITTEE. 25 USC 3006. 

(a) Estabushment.— Within 120 days after the date of enactment 
of this Act, the Secretary shall establish a committee to monitor and 
review the implementation of the inventory and identification proc- 
ess and repatriation activities required under sections 5, 6 and 7. 

G>) Membership. — (1) The Committee established under subsection 
(a) shall be composed of 7 members, 

(A) 3 of whom shall be appointed by the Secretary from 
nominations submitted by Indian trib^, Native Hawaiian 
organizations, and traditional Native American religious lead- 
ers with at least 2 of such persons being traditional Indian 
religious leaders; 

(B) 3 of whom shall be appointed by the Secretary from 
nominations submitted by national museum organizations and 
scientific organizations; and 

(C) 1 who shall be appointed by the Secretary from a list of 
persons developed and consented to by all of the members 
appointed pursuant to subparagraphs (A) and (B). 
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(2) The Secretary may not appoint Federal officers or employees to 
the committee. 

(3) In the event vacancies shall occur, such vacancies shall be 
tilled by the Secretary in the same manner as the original appoint- 
ment within 90 days of the occurrence of such vacancy. 

(4) Members of the committee established under subsection (a) 
shall serve without pay, but shall be reimbursed at a rate equal to 
the daily rate for G^18 of the General Schedule for each day 
(including travel time) for which the member is actually engaged in 
committee business. Each member shall receive travel expenses, 
including per diem in lieu of subsistence, in accordance with sec- 
tions 5702 and 5703 of title 5, United States Code. 

(c) Responsibilities. — The committee established under subsection 
(a) shall be responsible for — 

(1) designating one of the members of the committee as 
chairman; 

(2) monitoring the inventory and identitication process con- 
ducted under sections 5 and 6 to ensure a fair, obje^ive consid- 
eration and assessment of all available relevant information 
and evidence; 

(3) upon the request of any affected party, reviewing and 
making tindings related to — 

(A) the identity or cultural affiliation of cultural items, or 

(B) the return of such items; 

(4) facilitating the resolution of any disputes among Indian 
tribes. Native Hawaiieui organizations, or lineal descendants 
^d F^eral agencies or museums relating to the return of such 
items including convening the parties to the dispute if deemed 
desirable; 

(5) compiling an inventory of culturally unidentitiable human 
remains that are in the possession or control of each Federal 
agency and museum and recommending specific actions for 
developing a process for disposition of such remains; 

(6) consulting with Indian tribes and Native Hawaiian 
organizations and museums on matters within the scope of the 
work of the committee affecting such tribes or organizations; 

(7) consulting with the Secretary in the development of regu- 
lations to carry out this Act; 

(8) performing such other related functions as the Secretary 
may assign to the committee; and 

(9) ma^ng recommendations, if appropriate, regarding future 
care of cultured items which are to be repatriated. 

(d) Any records and findings made by the review committee 
pursuant to this Act relating to the identity or cultural affiliation of 
any cultural items and the return of such items may be admissible 
in any action brought under section 15 of this Act. 

(e) Recommendations and Report. — The committee shall make 
the recommendations under paragraph (cX5) in consultation with 
Indian tribes and Native Hawaiian organizations and appropriate 
scientific and museum groups. 

(f) Access. — The Secretary shall ensure that the committee estab- 
lished under subsection (a) and the members of the committee have 
reasonable access to Native American cultural items under review 
and to associated scientific and historical documents. 

(g) Duties of Secretary.— The Secretary shall — 

(1) establish such rules and regulations for the committee as 

may be necessary, and 


Regulations. 
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(2) provide reasonable administrative and stafT support nec- 
essary for the deliberations of the committee. 

(h) Animal Report. — The committee established under subsec- 
tion (a) shall submit an annual report to the Congress on the 
progress made, and any barriers encountered, in implementing this 
section during the previous year. 

(i) Termination. — The committee established under subsection (a) 
shall terminate at the end of the 120-day period beginning on the 
day the Secretary certifies, in a report submitted to Congress, that 
the work of the committee has been completed. 

SEC. 9. PENALTY. Mnaonma 

2S TISO ^10 

(a) Penalty. — Any museum that fails to comply with the require- 
ments of this Act may be assessed a civil penalty by the Secretary of 
the Interior pursuant to procedures established by the Secretary 
through regulation. A penalty assessed under this subsection shall 
be determined on the record after opportunity for an agency hear- 
ing. Each violation under this subsection shall be a separate offense. 

(b) Amount of Penalty.— T he amount of a penalty assessed 
under subsection (a) shall be determined under regulations promul- 
gated pursuant to this Act, taking into account, in addition to other 
factors — 

(1) the archaeological, historical, or commercial value of the 
item involved; 

(2) the damages suffered, both economic and noneconomic, by 
an aggrieved party, and 

(3) the number of violations that have occurred. 

(c) Actions To Recover Penalties. — If any museum fails to pay Courts, 
an assessment of a civil penalty pursuant to a final order of the 
Secretary that has been issued under subsection (a) and not ap- 
pealed or after a Hnal judgment has been rendered on a(q)eal of such 
order, the Attorney General may institute a civil action in an 
appropriate district court of the United States to collect the penalty. 

In such action, the validity and amount of such penalty shall not be 
subject to review. 

(d) Subpoenas. — In hearings held pursuant to subsection (a), 
subpoenas may be issued for the attendance and testimony of wit- 
nesses and the production of relevant papers, books, and documents. 

Witnesses so summoned shall be paid the same fees and mileage 
that are paid to witnesses in the courts of the United States. 


SEC. 10. GRANTS. 25 USC 3008. 

(a) Indian Tribes and Native Hawaiian Organizations.— The 
Secretary is authorized to make grants to Induui tribes and Native 
Hawaiian organizations for the purpose of assisting such tribes and 
organizations in the repatriation of Native American cultural items. 

(b) Museums. — The Secretary is authorized to make grants to 
museums for the purpose of assisting the museums in conducting 
the inventories and identification required under sections 5 and 6. 

SEC. 1 1 . SAVINGS PROVISIONS. 25 USC 3009. 

Nothing in this Act shall be construed to — 

(1) limit the authority of any Federal agency or museum to — 

(A) return or repatriate Native American cultural items 
to Indian tribes, Native Hawaiian organizations, or individ- 
uals, and 
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(B) enter into any other agreement with the consent of 
the culturally affiliated tribe or organization as to the 
disposition of, or control over, items covered by this Act; 

(2) delay actions on repatriation requests that are pending on 
the date of enactment of this Act; 

(3) deny or otherwise affect access to any court; 

(4) limit any procedural or substantive right which may 
otherwise be secured to individuals or Indian tribes or Native 
Hawaiian organizations; or 

(5) limit the application of any State or Federal law pertain- 
ing to theft or stolen property. 

SEC. 12. SPECIAL RELATIONSHIP BETWEEN FEDERAL GOVERNMENT AND 
INDIAN TRIBES. 

This Act reflects the unique relationship between the Federal 
Government and Indian trib^ and Native Hawaiian organizations 
and should not be construed to establish a precedent with respect to 
any other individual, organization or foreign government. 

SEC. 13. REGULATIONS. 

The Secretary shall promulgate regulations to carry out this Act 
within 12 months of enactment. 

SEC. 14. AUTHORIZATION OF APPROPRIATIONS. 

There is authorized to be appropriated such sums as may be 
necessary to carry out this Act. 

SEC. 15. ENFORCEMENT. 

T^e United States district courts shall have jurisdiction over any 
action brought by any per^n alleging a violation of this Act and 
_ shall have the authority to issue such orders as may be necessary to 
^ enforce the provisions of this Act. 

Approved November 16, 1990. 
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Senator Inouye. I would like to welcome our witnesses here 
today and I look forward to your testimony. For the first panel, 
may I call upon Sherry Hutt of Maricopa County Superior Court 
of Phoenix, AZ and Rosita Worl, Interim Executive Director, 
Sealaska Heritage Foundation of Juneau, AK. 

STATEMENT OF SHERRY HUTT, MARICOPA COUNTY SUPERIOR 
COURT, PHOENIX, AZ 

Ms. Hutt, Good morning, Senator Inouye. Thank you for the op- 
portunity to come and speak to you about NAGPRA from my van- 
tage point as a writer and lecturer, which has given me the oppor- 
tunity to learn about the spectrum of views of tribal people, muse- 
ums, and scientists across the country. 

There are two aspects of NAGPRA which should underscore all 
of our discussions. First, this law was intended to extend equal pro- 
tection of property rights to Native Americans, and it does just 
that. It is consistent with well-settled property rights principles 
which can be applied to most of the issues that have become con- 
tentious and that we may discuss today. 

This law is internally consistent and unambiguous and as such 
needs very little tinkering. Any amendment which would upset this 
balance should be avoided. 

This is not a law that pits Native Americans against science. 
Rather, it is one that aclmowledges the property rights of pre- 
viously disenfranchised groups. The second aspect of this law is 
that it presents a process to open communication to accomplish re- 
patriation. Where that process runs into snags the review commit- 
tee is provided for in the law to deal with those disputes. 

I want to now briefly address some of the current issues that 
have been identified that have brought us all here today. 

The first issue, which I believe is a key to resolving many of the 
other issues has been termed the redelegation of authority to im- 
plement the act. I have addressed this at length in my written 
statement. 

The national implementation of NAGPRA cannot remain in its 
current place. It must be housed in a neutral habitat. National im- 
plementation as a unit includes drafting regulations, administering 
grants, publication of required notices, staff support to the review 
committee, civil penalty enforcement, and to foster use and edu- 
cation of the law. 

The placement of NAGPRA implementation in an office devoted 
to furthering science has compromised its neutrality and has 
caused a high turn-over rate in staff. The NAGPRA team leader 
has forestalled much of this controversy by finessing agreements 
between the parties where he could find commonality and by 
stressing understanding of the law. 

To ensure implementation of this law without disruption, change 
of location of the team must occur soon and it can occur quite eas- 
ily. No new agency is required, no new personnel. Rather, this 
would be an action of the Secretary of the Interior to resite the 
groim. 

When we look at some of the other issues as to inventories — 
there is a question as to whether the National Park Service has 
abused its discretion in granting extensions to museums for inven- 
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tory completion — this issue is tied to that apparent conflict of inter- 
est, much of which could be solved by the resiting of the team. 

As to evidentiary problems, this is one of the very few areas 
where I think amendment might be appropriate. I apree that the 
Freedom of Information Act can and has compromised consultation 
to achieve the goals of NAGPRA. We have seen one pueblo abandon 
a claim rather than desecrate a religious practice by making it pub- 
lic. In fact — if I might give to your staff— I have prepared a poten- 
tial amendment to the law with regard to FOIA. 

As to the evidentiary part of the law, NAGPRA allows claims to 
be supported by a variety of types of competent evidence that fol- 
lows the civil standard of proof. Any amendment to that evi- 
dentiary standard I think would be ill-advised because it fits so 
neatly right now with what we know of the standards of civil proof 
in law. 

As to the publication of notices, the law does not give the admin- 
istrator of NAGPRA the editorial discretion over the publication of 
notices. Again, moving the NAGPRA team to a neutral location 
would resolve what has been perceived as a problem. Funding for 
a full-time staff member to actually publish the notices might fa- 
cilitate this happening on a speedier basis. 

As to cultural affiliation studies, NAGPRA is silent on study. It 
is not intended to be an excuse for study or to require study. The 
whole idea of a peer review group that has come up is one that con- 
cerns me because it would seem to invade the museum official or 
land manager function. We do not have precedent for invading that 
kind of managerial discretion. We do not need peer approval prior 
to making a decision. Rather, once a determination of cultur^ af- 
filiation has been made by a museum official or Federal land man- 
ager, if there is a dispute, the elegance of this law is that the re- 
view committee, in their collective wisdom, can deal with that. The 
law is so internally elegant in the way that it deals with this proc- 
ess. 

As to NAGPRA regulations dealing with culturally unidentified 
remains, that is something that I believe needs to be done and will 
be done. I think many of these other disputes and the questions as 
to the position of the NAGPRA team has detracted from the ener- 
gies that might be applied to that necessary regulation that needs 
to be developed. 

One thing that you might consider is that funerary obiects 
known to be associated with individuals — where those individuals 
are unidentified because thev are not culturally affiliated with a 
group having standing — the Durial items should go with the indi- 
vidual with whom they are associated. That is consistent with 
property law. 

As to grants, there have been some thoughts that the ^ants 
have been dealt with unfairly. I do not think the statistics on 
grants would prove that true. In fact, they have been handled rath- 
er equitably. In the beginning, the balance may have been in favor 
of museums struggling to comply with the law, and that balance 
has shifted to tribes struggling to deal with the repatriation and 
the logistical aspects of that. 

On civil penalties, there has been a lack of civil penalty enforce- 
ment. Funding is needed for personnel in the NAGPRA implemen- 



17 


tation team to field complaints, monitor compliance, and prraare 
civil actions to be prosecuted by attorneys in tne Office of the l&lic- 
itor. An amendment could be considered which woxild allow for any 
funds obtained as civil penalty assessments to be retained by the 
NAGPRA team to fund their enforcement activities. 

Finally, there was an issue as to one lawsuit involving what has 
become known as Kennewick Man. There is no private right to 
study on the Federal land and only those who meet NAGPKA re- 
quirements have standing to claim those remains. I am hopeful 
that this matter will be resolved in court in a manner that is con- 
sistent with this law. You have given the country a consistent law, 
a necessary law, and one that is balanced. Any amendments to this 
law should be heavily considered before unbalancing what is cur- 
rently a very fine and workable law. 

Thank you. I reserve any other comments if you have questions. 

[Prepared statement of Ms. Hutt appears in appendix.] 

Senator Inouye. May I now call upon Dr. Won. 

STATEMENT OF ROSITA WORL, INTERIM EXECUTIVE 
DIRECTOR, SEALASKA HERITAGE FOUNDATION, JUNEAU, AK 

Ms. WORL. Thank you, Senator and Dr. Zell. 

My name is Rosita Worl and I am currently serving in the capac- 
ity of Interim Executive Director of the Sealaska Heritage Founda- 
tion. The Foundation’s membership includes the Board of Directors 
of Sealaska Corporation, which is the regional Native corporation 
for Southeast Alaska and was created under the Alaska Native 
Claims Settlement Act of 1971. Sealaska is also recognized as a 
tribe for the statutory ptuposes of NAGPRA. 

Senator I also do sit on the Board of AFN, where NAGPRA is 
often discussed. 

I have been involved with NAGPRA as a board member of the 
National Museum of American Indians and as a consulting tribal 
anthropologist to the Central Council of Tlingit and Haida Indians 
of Southeast Alaska. I have witnessed the benefits of NAGPRA 
through my participation in ceremonial activities in which culttiral 
objecte returned under NAGPRA to clans in Southeast Alaska have 
been used as they were originally meant to be. 

On occasion I have written and discussed various aspects relat- 
ing to the implementation of NAGPRA with our Alaskan congres- 
sional delegation. Thus I was very pleased when I learned that the 
Committee on Indian Affairs would be holding a hearing on the im- 
plementation of NAGPRA, and I am very honored to be here today. 

In the interest of time, I will over a few recommendations. How- 
ever, before I begin my discussion, I would like to note for the 
record that Sealaska concurs in concept with the nine recommenda- 
tions that were outlined in a memorandum dated April 14, 1999 to 
the chairman and vice chairman of this committee trom the minor- 
ity committee staff in reference to this oversight hearing. I would 
especially emphasize our wholehearted support for the rec- 
ommendation to replace the NPS with another administering agen- 
cy that would not have the inherent conflict of interest which exists 
in the Office of Archaeologist with the National Park Service. I 
have written to my delegation about this issue and I know that this 
specific concern has emerged throughout Indian country. I would 
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also like to concur with the observations offered so eloquently by 
my colleague, Sherry Hutt. 

My first recommendation is to implement an oversight process 
that ensures that museums and other entities act on repatriation 
claims on a timely basis. I do not know if this is the function of 
the committee or who has this function, but my observation is that 
it has not been working. 

To illustrate the basis of this recommendation, I would like to 
cite one example which substantiates this recommendation. We 
have one repatriation claim for over 40 objects of cultural pat- 
rimony from the University of Pennsylvania Museum of Archaeol- 
ogy and Anthropology that was initially submitted in September 
1995. The clan submitted information to validate its claim. The ex- 
istence of clans among the Tlingit and their patterns of communal 
ownership of property are well-established within the ethnographic 
literature ana severm legal cases, including the most recent and 
widely-published Whale House decision in the Chilkat Tribal Court. 

This repatriation petition was modeled on similar information 
that other museums have accepted and honored in their return of 
objects to clans. The University of Pennsylvania Museum, in this 
instance, continued to request information, including the use and 
origin of the objects. They then wanted tapes from clan elders. In 
the third year of the process, another tribe within the community 
made a claim for the same objects. The first claimant responded by 
submitting a list with the signatures of all of its members and a 
resolution stating that the clan would remain with the first claim- 
ant. We think that this should have settled the issue. 

Although this repatriation was clouded with the conflicting 
claims, the museum made no attempt to resolve the issue and in- 
stead continues to ask for even more information. 

We understand that this collection is the centerpiece of the Uni- 
versity of Pennsylvania exhibits and the clan views the museum’s 
continuing questions and lack of action over a 4-year period as a 
delaying tactic. 

Recommendation No. 2: Congress should appoint a committee of 
Native American religious leaders and scholars and representatives 
from the academic community to define sacred, taking into consid- 
eration the social and cultural changes within Native American 
tribes and the phenomenon of religious renewal. I know the com- 
mittee, in devel(mment of the act, has spent a lot of time on this 
issue. However, I continue to believe that it is going to continue to 
be an issue of conflict. I think that we should deal with it right up 
front rather than have each and every tribe having to redefine sa- 
cred, and then how sacred works with religious renewal. 

I think there is a problem in not t 3 dng these two concepts to- 
gether in the law well in such a way that I think we are going to 
continue to have conflicts. Because of the changes that Native 
Americans have experienced, their religious practices as they once 
practiced them — ^before the changes — have cnanged as a result of 
the many and dramatic cultural changes. However, I think the core 
religious behefs exist, but I think we are going to find some 
changed situations. My observation is that the museums are going 
to try to hold tribes to the practices as they were practiced before 
any of the disruption in the Native community. 
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Recommendation No. 3: Congress should adopt a policy to ensure 
the prompt reburial of culturally unidentifiable human remains — 
the prompt reburial of culturally unidentifiable human remains. I 
am under the assumption that the evidence that will be required 
to substantiate claims for culturally unidentifiable human remains 
will be onerous, costly, and time-consuming. It is my recommenda- 
tion that Congress should adopt a policy that would automatically 
return and rebury culturally unidentifiable remains to the site 
from which the remains were taken. The same sacred and spiritual 
beliefs surrounding culturally unidentifiable remains apply as they 
do to culturally identifiable remains. 

I am sorry. Senator. I am having a hard time with all these 
words. It reminds me of the first time when I was trying to explain 
repatriation to our elders and clan leaders. I had them say “repa- 
triation” continuously. I am having the same problem with this 
“culturally unidentifiable remains”. 

This country has honored all unidentifiable remains of military 
personnel symbolized so well by the tomb of the unknown solider 
and buried them. I believe imtoown Native American human re- 
mains deserve the same treatment and respect. 

Recommendation No. 4: Ensure that all museums and entities 
which receive Federal funding comply with NAGPRA. We recently 
learned through a news article in early April that the Stockton 
Parks and Recreation Department had a Tlingit 46 red cedar totem 
pole. It had decided to remove, cut into manageable pieces, and to 
send it to a landfill. We had received no notice from the Parks 
Service until we found out about it in the newspaper and we imme- 
diately contacted them. I do not know how often this occurs else- 
where, but I think there should be some mechanism to ensure that 
this kind of incident does not happen again. 

Recommendation No. 5: Confess should expand NAGPRA to the 
international level in concert with Federal aid packets to other na- 
tions. We have heard disturbing news that Russia has been selling 
ethnographic pieces from museums to private collectors. Although 
this information is unsubstantiated, we have reason to believe it is 
probable. 

As you are aware, Russia presumed to own Alaska prior to the 
United States. During their tenure in Alaska, its representative re- 
moved many significant ethnographic objects from Alaska, which 
we believe should also be returned. 

Recommendation No. 6: Amend NAGPRA to exempt private col- 
lections donated by private collector museums from repatriation 
claims. Though this is a very difficult recommendation for myself 
to make — ^because I would love to have the opportunity to have ac- 
cess to those collections as well — ^however, it is my thinking and 
from discussions I have heard from private collectors, they had 
once thought about donating their collections to museums, but once 
NAGPRA was enacted, they decided that they were not going to do 
that. I think these collections — ^I would much rather see them in 
public institutions than forever from the view of Native Americans 
and the people who need those objects. 

Recommendation No. 7: — and I suppose you will hear this 
often — Conm-ess should appropriate admtional funding to fully im- 
plement NAGPRA, to support efforts by tribes to conserve and care 
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for repatriated objects — including the development of tribal muse- 
ums — ^to support efforts by museums to engage tribes in museum 
programs centered on tribal collections inducing education about 
tribal collections and in museum practices to preserve and exhibit 
collections. 

Senator I believe that NAGPRA is good pubhc policy. I think it 
is good public policy that is benefitting both the Indian community 
and the museums as well. I think we should move forward in it. 
I think we are finding out that there are some changes that can 
be made to improve the act, some that may not necessarily require 
an amendment to NAGPRA, but I do also think that there are 
going to be some amendments required. 

Thank you. Senator. 

[Prepared statement of Ms. Worl appears in appendix.] 

Senator Inouye. Thank you very much. I appreciate your testi- 
mony. 

I especially am intrigued by the definition you have given to the 
act. Judge — elegant and imambiguous. Dr. Worl,' I am glad that 
you believe that this is good public policy. 

I would like to ask a few questions. 

Judge I interested in your proposal that we appoint or establish 
an office of a prosecutor and to fund that office from moneys that 
might be received in enforcement actions. 

I can assure you we will look into this very seriously. But where 
do you think tms prosecutor should be located? In the Justice De- 
partment? 

Ms. Him*. ActuaUy, I think the Office of Solicitor within the De- 
partment of the Interior might take this assignment. 

What I was really speaking to is someone within the NAGPRA 
implementation team who would manage that kind of prosecution, 
sort of from the client’s standpoint, who would both look for viola- 
tions in an investigative vein, field complaints, and prepare these 
for prosecution. Then they may be prosecuted as civil actions by of- 
ficers currently in the Soucitor’s Office, Department of the Interior. 
That is what I was thinking. 

So in terms of funding a position, it would be a management of 
litigation position to ensure that these things are being followed 
throuji^ on and that they are being evaluated. 

Senator Inouye. You have noted in your testimony, Judge, that 
the National Park Service has an archaeolo^t with the respon- 
sibili^ of administering provisions of NAGPRA, but at the same 
time has another role of determining the cultural afiSliation of ob- 
jects. You suggest that these duties pose a conflict of interest. How 
do you propose to address this matter? 

Ms. Htjtt. The NAGPRA implementation team sits within the 
Office of Archaeology and Ethnography within the Office of the De- 
partmental Consulting Archaeologists. That office performs many 
valid functions in the furtherance of science. To have the imple- 
mentation team housed within that office is where the conflict ex- 
ists. The only way to deal with that conflict is to take that team 
as a unit — almost as a line item — and move it to a neutral position, 
one within the Department of the Interior, but not within an office 
that has functions which would cause it to be in conflict. I think 
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the conflicts that have been discussed by some of the individuals 
who will testify today are very valid concerns of conflict of interest. 

Senator INOUYE. I suppose you do not have any idea in what bu- 
reau or department they should be placed? 

Ms. Hutt. Somewhere not within science or Native American 
concerns. Somewhere, perhaps in museum policy, within the De- 
partment of the Interior. I believe that the Secretary needs to make 
a decision and to resite this in a neutral position where it can deal 
with policy, where it can deal with NAGPRA implementation with- 
out having the same office dealing with NAGPlL\ compliance also 
dealing with agency compliance. So it would have to be somewhere 
closer to the heart of the Secretary. 

Senator Inouye. I can assure you that we will be looking into 
this matter very seriously. 

Your suggestions I believe are worthy of consideration by all of 
us and we will do so. Thank you very much. 

Ms. Worl, you have suggested that there are some museums — 
and you cited one of them — that may be delaying the implementa- 
tion of this act by just asking question upon question, in one case 
for 4 years. 

How do we resolve that matter? 

Ms. WoRL. Well, I am not certain, but perhaps with the review 
committee that has oversight requiring additional reports from mu- 
seums outlining the receipt of the repatriation request, followed up 
by certain periods where they are required to report on the 
progress to the committee. That might be one recommendation. 
Senator. 

Senator Inouye. There will be those in our democracy who will 
maintain that every effort must be made to make certain that 
every viewpoint is fully expressed. As a result, in our judicial sys- 
tem, we have appeal upon appeal. One who is found guilty of mur- 
der can guarantee himself an additional 15 years of life, or some- 
thing like that. 

But something has to be done because if it is an obvious ploy on 
the part of organizations to delay something has to be done. I can 
assure you that we will look into this very carefully. 

On the matter of the definition of what is sacred, as I indicated 
in my opening statement — this has been a matter of great concern 
to us. What is sacred? How do you propose we define this term? 

Ms. Worl. I would have to write another dissertation. Senator, 
I think there are many ways of interpreting it. I think a problem 
we are having right now is that people who are in positions of hav- 
ing to define sacred have a world view that is very different from 
that of Native Americans. I think that even the study — even those 
who have studied this concept are very restricted. They remain re- 
stricted or affected by their own world view. Whereas Native Amer- 
icans — they also have a very different world view and conception 
of sacred. 

I think that we need — and you need — a body to help us relook 
at this. Also, the other dimension that I had brought in was the 
issue of religious renewal because I think there have been changes 
in Native American religious practices that are tha result of the so- 
cial and cultural changes within their society. 
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So I see a disjunctiire between the definition of sacred as the re- 
quirements that Native Americans are required to show, that this 
is the way it was practiced in the 1700's, but today I might practice 
it a little differently. So you might have an object that was used 
in a certain way in the 1600s that is used differently in the 
present-day period. And the problem with NAGPRA is that it limits 
or constrains to the way the practices were in the earlier period. 

So that is an issue that I think we need to deal with. I think Na- 
tive Americans are going to become frustrated as they are going to 
have to try to explain those practices and convince people that the 
cultural beliefs — that the ideology, that the religious beliefs — re- 
main the same, but the practices may differ, using even the same 
object. 

Senator Inouye. This matter that we are considering this morn- 
ing was the first major item on my agenda when I assumed the 
chairmanship of this committee 12 years ago. At that time, I 
sensed that one of the major problems would be the definition of 
sacred because all of the attempts made by the committee and the 
Congress in defining this word were based upon European experi- 
ences or European standards. 

It would be very simple to identify what is sacred in the Vatican 
or in a cathedral. But what is sacred in the Black Hills? I would 
hope that we will be able to get the minds of brilliant people to- 
gether and come up with something that both worlds can live with. 
Otherwise this is going to be a cause of contention forever. 

I can understand in some sense the feelings in Indian country of 
what could be considered sacred. But it might be very difficult to 
convince Europeans of that with their background and experience. 

So if you or anyone here has any brilliant proposal to make on 
how we can address this matter, I would appreciate that very 
much. 

Ms. Worl, you spoke of identifiable and unidentifiable cultural re- 
mains or human remains or cultural artifacts. During our consider- 
ation of this act — and you may know that the museum that we are 
looking forward to was given birth because of this matter — as a 
naive chairman when I learned that there were 14,500 human re- 
mains at the Smithsonian, my first question was, Where did they 
come from? The bulk of it came from the Army. They were collected 
by soldiers on the field, sometimes fresh from the battlefield. So 
they were sent to Washington with flesh remaining on them. They 
were not identified as being Cheyenne or Rosebud or Navajo. They 
came firom this Indian territory. 

We are told that as a result, most of the remains that are now 
in green boxes at the Smithsonian are unidentifiable. So at that 
time I proposed that we build a grand monument in the center of 
the national mall, a mausoleum, to provide a permanent resting 
place for these unidentifiable remains. 

But the reaction from Indian country was not what I anticipated. 
Many tribal leaders and religious leaders very seriously came up 
and said, “You cannot do that because in my tribe we do not bury 
the deceased, we place them above groimd.” Another would say, “In 
my tribe we do something else.’^ Some Indians would say that they 
do not want the remains of their people mixed up with the remains 
of certain other Indian tribes. 
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So we abandoned that and developed this concept of a living me- 
morial which would also serve as a museum. 

How would you propose that the Grovemment of the United 
States provide the final resting place for these unidentifiable re- 
mains? We understand that there are thousands of them. 

Ms. WORL. Senator, I would offer two things. I would recommend 
that they be returned to the location from which they were taken, 
if that record is there. 

Senator INOUYE. The only trouble is that they do not know where 
most of them came from, lliey may only know that they came from 
a geographic area, which may cover a territory as large as the Lou- 
isiana Purchase. 

Ms. WoRL. I would suggest that we could do some historical re- 
search to find out what wars were going on, what battles were oc- 
curring at which time. I think you could do a historical review and 
try to at least get a general area where the human remains were 
taken. 

The point that I am trying to make is that the same soldiers that 
were fighting in those fields — if they were American soldiers, they 
were buried. If they were Native American soldiers, they were 
brought to the Smithsonian, or elsewhere. My recommendation is 
to have them returned to those sites. 

Senator Inouye. I am with you. 

Ms. WoRL. If possible. If we are able to learn through the histori- 
cal records. If not, with my recommendation I am trying to avoid 
the long studies that have been done on human remains. I am try- 
ing to avoid the Kennewick Man. And I am just sa3dng that the 
overarching policy should be to retxmi the human remains some- 
where home. 

Senator Inouye. I would like to thank both of you for your obvi- 
ously well-researched statement and well thought-out recommenda- 
tions. I can assure you that I will recommend to the committee that 
every recommendation be seriously considered. And thank you. 
Judge, for calling our act elegant. 

Ms. Hutt. It is, truly. 

Senator INOUYE. And thank you, Doctor, for considering this a 
good public policy. 

Ms. WORL. Thanl^ou, Senator. 

Senator INOUYE. Thank you very much. 

Senator Inouye. Now may I call upon the second panel, the 
Chairman of the Three Affiliated Tribes of the Fort Berthold Res- 
ervation of North Dakota, Tex Hall; a member of the Board of 
Trustees of the Confederated Tribes of the Umatilla Reservation of 
Oregon, Armand Minthom; a member of the Rosebud Sioux Tribe 
of !^uth Dakota, Robert Gough; and the Vice President of the Na- 
tional Congress of American Indians, Ernie Stevens, Jr. 

Gentlemen, welcome. May I first proceed by calling upon Chair- 
man Hall? 

STATEMENT OF TEX HALL, CHAIRMAN, THREE AFFILIATED 

TRIBES, FORT BERTHOLD RESERVATION, NEW TOWN, ND 

Mr. Hall. Good morning. Senator Inouye. 

[Remarks given in Native tongue.] 
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That is your name in onr language. Our tribe gave you that 
name, “One who helps people.” I greet you as a relative of our 
tribe, on behalf of the Mandan, Hidatsa, and Ankara Tribes. 

Senator Inouye, I am also the chairman of the Aberdeen Area 
tribes, which is 17 tribes of North Dakota, South Dakota, and Ne- 
braska, and I represent over 200,000 Native Americans today, I 
present my testimony on behalf of all those ancestors whose re- 
mains stiil to this day sit on shelves in museums and universities 
across this coimtry. I want to express my deep concerns regarding 
the implementation of the Native American Graves Protection and 
Repatriation Act, otherwise known as NAGPRA. 

Since 1985, the Aberdeen Area tribes have been active in the re- 
patriation and reburial of our common ancestors. We brought home 
and buried more than 2,000 of our ancestors in 1989 alone. Since 
the incmition of NAGPRA law, we have brought home an additional 
3,000 01 our relatives along with their personal buri£d property. We 
have reburied them and returned them to our Mother Earth so 
they may rest in peace. 

We believe our ancestors are suffering. We believe their souls 
cannot rest. We cannot rest and will not rest until we have brought 
each and every one of our people home and given them a decent 
and di^iified burial. It is their right. 

Tribes from all across this Nation, Senator Inouye, have worked 
in unity for the passage of NAGPRA along with yourselves so that 
their ancestors and sacred objects would be returned to us. Yet 
since 1990 we have watched the steady erosion of the NAGPRA 
protections granted to tribes. We have followed the activities of the 
NAGPRA review committee operate on a meager budget. We have 
spent thousands of dollars sending representatives to NAGPRA 
meetii^s where their concerns and questions were ignored and 
minimized by the committee. 

We watched as NAGPRA deadlines for Federal agencies, muse- 
ums, and universities came and went. We watched as the review 
committee wanted one extension after another to these agencies. 
We watched as the same committee invented repatriation require- 
ments for tribes. We also stood behind and beside the Minnesota 
tribes as they sought to obtain written permission from a long list 
of other tribes before they could bring their relatives home. 

They had the full support of the State of Minnesota in their repa- 
triation efforts. Even so, they were delayed for almost a year while 
they sought to fulfill this extra demand by the review committee. 

Four distinct categories of unaffiliated human remains were cre- 
ated by the NAGPRA review committee at their June 1998 meet- 
ing. Two of the categories discuss archaeological populations. The 
committee then attempts to classify whether these unaffiliated 
human remains are part of archaeological population which is ex- 
tinct or whether they have living descendants. If it is determined 
by the review committee that there are no living descendants, 
science will then be allowed to carry out their experiments on our 
ancestors. 

Senator Inouye, we believe that all unaffiliated human remains 
taken from our collective homelands are our ancestors. We believe 
the disposition of these old ones is subject to NAGPRA law. We 
firmly believe we should be allowed to bring our relatives home. 
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rebury them, and reunite them with our Mother Earth, where they 
may finally rest in peace. 

When the Federal Register requested comments on the published 
recommendations for the disposition of our relatives on these so- 
called unaffiliated remains, our hearts were happy. Under these 
recommendations, decisions for repatriation or buri^ will be left in 
the hands of intertribal regional coalitions, whose joint claims 
would be based upon their collective aboriginal homelands. But ap- 
parently this was not to be, for now we hear talk from the Depart- 
ment of Interior of brokering a compromise between science and 
tribes. 

Members of the committee, these unaffiliated remains are our 
ancestors, our relatives, and there will be no compromise from 
tribes on this issue. Tribes can work together. Joint intertribal 
claims are provided for in the law. To date, we have completed at 
least six joint intertribal claims and reburial. 

Let me list a few incidents which show how the NAGPRA law 
needs to be changed and corrected. 

No. 1, there was a 1995 memorandum of understanding between 
the Great Plains Region of the Bureau of Reclamation and the 
Smithsonian. This MOU purports to outline procedures for the 
transfer of our ancestors and their personal property from the 
Great Plains Region to the Smithsonian Institute. NAGPRA states 
that all Federal agencies must repatriate Native remains excavated 
from lands they manage and wUch are funded with Federal dol- 
lars — no exceptions. This MOU was signed post-NAGPRA. Tribes 
were not consulted. The Smithsonian has no repatriation deadline. 
The Smithsonian has no restriction on scientific studies. 

This concerns us. The Smithsonian Museum already holds many 
of our relatives captive in their repositories. The Missouri River 
survey was an enormous archaeological project carried out with 
Federal dollars on Federal lands. The remains of many of o\ir an- 
cestors were moved to the Smithsonian and other museums across 
this country for study during this project and they remain there 
still. The homelands of the Three Affiliated Tribes and Standing 
Rock Sioux Tribes now lie beneath the waters of the Garrison dam. 

We have given much already to the Missouri River Basin survey. 
Now we want our relatives returned home for our reburial. 

No. 2, is the University of Nebraska and Smithsonian Institute — 
remains of a body were washed out on a creek in Nebraska. The 
tribes were not informed. Nebraska tribes were told remains would 
be buried. We believe this is not so. Remains were spirited off to 
the Smithsonian Institute. A University of Nebraska professor con- 
ducted invasive scientific study on our Ponca, Pawnee, Ankara, 
and Wichita ancestors. The same professor published his specu- 
lated findings in a professional paper entitled “In the Wake of Con- 
tact: Biological Responses to Contact.” 

The same professor obtained Federal grant dollars by stating he 
had Ponca Tribe’s permission for study for the ancestral remains, 
wUch the Ponca deny. The same professor amused his students by 
displaying a baby’s skull on his hand and making it talk. The same 
professor had sole access to a lab where the remains of Omaha an- 
cestors were stored along with Taco Bell wrappers and other trash. 
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This teacher is telling young people that it is okay to treat our 
ancestors in this way. We found out because one of his students 
was married to a tribal person. 

No. 3, a NAGPRA review board committee member refers to our 
ancestors as osteological collections. The same individual states, 
There is nothing in the statute or regulations that would prohibit 
scientific researcn, new or ongoing, on unaf&liated remains.” This 
is not true. The same committee member casually discuses the lat- 
est history of NAGPRA and talks about costs for molecular analy- 
ses to bed one on our relatives. 

The same committee member requested to do DNA research on 
a Canadian beuid from White Fish River. When he is refused, he 
threatens to lift the moratorium on study of their ancestors and to 
cut off further communication with them. 

Senator Inouye, these are our ancestors and our relatives that he 
refers to. We are not some kind of experiment or collection. We feel 
extremely imcomfortable having this individual on the NAGPRA 
review committee and we request his immediate removal from this 
board. 

No. 4, is the request for NAGPRA to relocate from the National 
Park Service to a more neutral office within the Department of the 
Interior. NAGPRA requires the Department of the Interior to im- 
plement provisions of the law. Interior delegated implementation 
responsibilities to the National Park Service consulting archaeolo- 
gists. Today, administrative concerns of NAGPRA are largely con- 
cerns of archaeology rather than those for whom the act was in- 
tended. 

The Hastings bill was introduced to amend NAGPRA and allow 
for study of unaffiliated remains. The National Park Service stated 
that the Hastings bill is not necessary because NAGPRA already 
allows for the study of unaffiliated remains. This is not true. 

If the regulatory authority of NAGPRA believes that scientific 
study can be done on our ancestors, then we need a change, Sen- 
ator. We are asking for a Federal inquiry into the activities of the 
NAGPRA review committee. We are asking for an investigation of 
the MOU between the Bureau of Reclamation and the Smithsonian 
Institute. And we are asking for a Federal investigation into the 
activities at the Nebraska State Historical Society and the Univer- 
sity of Nebraska at Lincoln. 

Senator we are ready to provide you with any information to 
back up what we are sa 3 dng — any documentation that you may re- 
quest. 

Senator it has been brought to my attention that there is a reso- 
lution passed by the Native Hawaiians that you may or may not 
be aware of by the Hui Malama I Na Kupuna O Hawwaii Nei. This 
resolution cites many problem areas in the fair implementation of 
the act due to an inherent conflict of interest present because of the 
regulatory authority of the act, because of a person who is with the 
Department of the Consulting Archaeologists of the National Park 
Service and whose agency must comply with the act’s require- 
ments. 

And of the many problems and frustrations we can share, the 
one we want to draw to your attention is a testimony given to Con- 
gress in June 1998 during a hearing regarding the Hastings bill. 
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As you know, this bill was introduced to amend the act to specifi- 
cally allow for scientific study of our dead. Among other things that 
were testified, it was said that the amendment was not necessary 
since the act already allows for the study of our ancestors who have 
been placed in the category of tribally unaffiliated. Not only is this 
untrue, but there is nothing in the act to provide for this or any 
other type of study. 

The last thing. Senator, I want to mention is the South Dakota 
Mitigation Act. I have been asked by various South Dakota tribes 
to make brief comments on that. As you are already aware, the 
South Dakota Mitigation Act was passed in October 1998. The 
Three Affiliated Tribes have over 700 potential sites that lie within 
the South Dakota area. The transfer of the lands was to be given 
to the State of South Dakota. 

And of course, when those lands lose their Federal status, the 

E rotections of the Federal acts, such as NAGPRA, would not be 
eneficial for our tribes. Most of those 720 sites that we are talking 
about are either Mandan, Hidatsa, or Ankara. So a lot of the tribes 
in the South Dakota area have asked me to request that there is — 
well, let me just read this. 

Prior to the passage of the Mitigation Act under NAGPRA, the 
cultural resources on these lands associated with the Mandan, 
Hidatsa, or Ankara are owned by the Three Affiliated Tribes and 
their protection is a Federal responsibility implemented by the 
Corps of Engineers. Section 605(a) of the Mitigation Act provides 
for the transfer of this land to the State of South Dakota and Sec- 
tion 605(h) maintains the Federal NAGPRA provisions and respon- 
sibilities are not diminished on the transferred land. 

Section 605(h) conflicts with Section 605(a). The Corps of Engi- 
neers has no way to protect cultural resources on non-tribal land 
and non-Federal lands. The tribes have no way to enforce their 
ownership rights to the resources. Clarification is badly needed and 
the committee should hold a hearing on ways to ensure that our 
valuable cultural resources edong the Missouri River do not lose 
their protection under NAGPRA because of the transfer of Federal 
lands to the State of South Dakota. 

Senator that concludes my oral comments and I reserve any 
questions for later. 

Thank you. 

[Prepared statement of Mr. Hall appears in appendix.] 

Senator Inouye. Thank you very much, Chairman Hall. 

May I now call on Trustee Minthom. 

STATEMENT OF ARMAND MINTHORN, MEMBER, BOARD OF 
TRUSTEES, CONFEDERATED TRIBES, UMATILLA RESERVA- 
TION, PENDLETON, OR 

Mr. Minthorn. Good morning, Senator. 

My name is Armand Minthom. I am a member of the Board of 
Trustees of the Confederated Tribes of Umatilla. I truly appreciate 
this opportunity to testify on the oversight of NAGPRA today. 

Today you have heard and will continue to hear about problems 
in the implementation of NAGPRA, funding requirements, regula- 
tions, ana agency compliance. First, I womd Ime to discuss the 
great strides NAGPRA has made toward assisting Native peoples 
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make decisions that affect the daily Uves of our tribal members. 
Next I will discuss the problem my tribe has encountered in imple- 
mentation. 

I am not here today to simply point out the difficulties in imple- 
menting NAGPRA. I am also here to note the accomplishments 
NAGP^ has made. 

NAGPRA has had the effect of recognizing the significance of 
tribal beliefs, not just to individual tribal members, but to the Na- 
tion as a whole. NAGPRA allowed over 500 distinct tribal cultures 
to retain their rights to their life ways, a life way which has been 
taken away by the United States Government through policies and 
practices for over 200 years. 

Under NAGPRA, tribes not only protect the remains of our an- 
cestors, but that by helping our ancestors we improve the well- 
being of our tribes and communities. 

Prior to the enactment of NAGPRA, there was no process, no 
way tribes could protect their ancestors held by museums and 
Eigencies. Tribes were powerless to take care of our ancestors. This 
conduct continued even over the objections of tribes. This ignored 
the basic human right that tribes must have a voice in the treat- 
ment of our ancestors. NAGPRA ended this and finally established 
that any system which overlooked this most basic premise of 
human rights should not be tolerated in a society which values reli- 
gious fi:«edom and honors individual rights. 

Upon enactment of NAGPRA, Senator Inouye stated that past 
prai^ces toward Indian graves flagrantly violated civil rights of 
America and her citizens. This was powerful statement. NAGPRA 
is a civil rights legislation, returning rights to tribes which had 
been tc^en away since the earliest days of this Republic. 

The National Park Service has been charged with implementing 
NAGPRA and has instituted programs which have helped tribes 
implement NAGPRA, including grants to tribes and museums. 
Grants allow tribes to effectively consult with museums and Fed- 
eral agencies and pursue repatriation rather than merely being ob- 
servers to the process. This consultation imder NAGPRA, a formal 

E rocess of negotiation, cooperation, and poli(^-level decisionmaking 
etween sovereigns is a bilateral decisionmaking process which en- 
sures effective implementation of NAGPRA. 

These grants represent a powerful tool for tribes to identify the 
museums which have NAGPRA items and actively seek repatri- 
ation. Today, even with the important first step NAGPRA has 
made in recognizing the basic h uman rights of tribes to rebury 
their ancestors, problems exist with the implementation of 
NAGPRA. 

There have been complaints by the tribes that the National Park 
Service is underfunded, imderstaffed, and is currently unable to 
bring dozens of agencies and hundreds of museiuns into compliance 
with a law such as NAGPRA The Congress can assist the National 
Parks Service solve this problem by increasii^ funding for the 
NAGPRA implementation and specifically to NAGPRA grants. 

There has been a great deal of public reaction to the implementa- 
tion of NAGPRA, much of it negative toward tribes. What is miss- 
ing finm the public debate on NAGPRA is the fundamental recogni- 
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tion that tribes have a right to ensure their ancestors’ graves are 
protected. 

Congress faces many challenges. They should strongly resist any 
attempts to weaken the protections of Indian graves provided by 
NAGPRA because any attempts to do so would defeat the purpose 
of NAGPRA and continue to erode tribal civil rights and human 
rights. 

These are my written comments, Senator. There are many things 
that I would like to convey personally to this committee that 
should not be ignored and should not be left out of the picture, 
many things that the tribes have gone through with sacred human 
remains. The religious and tribal traditions and culture cannot be 
ignored. When you look at sacred items, sacred objects, sacred 
human remains — for a tribe or a people to continue a way of life, 
these items are needed. These items need to be protected. These 
items need to have the proper respect they are due. 

When a sacred item is affected, it potentially can affect a way of 
life. When you talk about sacred — when you can look at sacred 
items and sacred human remains — it cannot be emphasized enough 
that these remains and artifacts cannot be subject to scientific 
study. They cannot. 

It has been said many times that these artifacts and human re- 
mains need to be tested to generate data that will benefit America, 
I am an American and I am an Indian person. I will not allow my 
sacred objects or my sacred human remains to be data. They are 
sacred — period. I will continue to emphasize this, not only with 
you, Senator, but with all the museums and universities that are 
continuing to conduct tests on our sacred items and human re- 
mains without proper consultation. They are making decisions for 
me. That is not right. 

I would look at solutions or I would look at this committee to 
very seriously consider compliance and enforcement of compli- 
ance — not only with museums and universities, but with Federal 
agencies. 

As an example, you have the Forest Service that does not have 
a line item budget to implement NAGPRA. As an example, you 
have the Bureau of Land Management that says, We will come into 
compliance with NAGPRA 10 to 12 years from now. That is not al- 
lowable. 

It cannot be emphasized enough, Senator. The tribes’ way of life 
cannot be ignored in decisions with this law. We have tribal un- 
written laws that are now coming into conflict with he White man’s 
written law. There needs to be a compromise. There needs to be 
settlement so that the tribes’ way of life can be considered and part 
of the decisionmaking process. 

This is what I bring to you today, Senator, my words from what 
I have been told from my older people at home. I truly hope that 
you take not only my words to heart but what you hear today. 

Thank you. 

[Prepared statement of Mr. Minthom appears in appendix.] 

Senator Inouye. Well, Trustee Minthom, your position is fully 
justified. I hope that you will not change your mind. Your stand is 
morally correct, ethically appropriate, and I hope that we will do 
this. 
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It may interest you to know that when we began our debate on 
this act, in the earliest phase of that debate, I took the position 
that a law of this nature should not be necessary because it is al- 
ready the law of the land that to rob a grave is a crime. From the 
earlist times in our history as a country, if you tried to rob a grave 
you would have been prosecuted. If you went into a cathedral or 
a church and stole a crucifix or a painting or a statue, you would 
be prosecuted. But somehow these laws have not been applied to 
protect Indian graves and sacred objects. It was at that stage of my 
naivete when it became apparent that the Government of the 
United States would resist any move to return these matters. That 
is when we went full force to get this act together. 

We are holding this hearing this morning because the time is al- 
ways appropriate to have an oversight of measures. There is no 
such thing as perfect legislation. We know that much as we believe 
that this is a good measure, it may be far from being perfect in its 
implementation. That is why this hearing is being convened. 

We thank you very much for your statement. 

May I now call upon the member of the Rosebud Sioux Tribe, Mr. 
Gougn. 

It may interest you to know, Mr. Gough, that when I first be- 
came chairman there were several members of the Rosebud Tribe 
who thought that I was a member of their tribe. They said I look 
like one. [Laughter.] 

STATEMENT OF ROBERT GOUGH, MEMBER, ROSEBUD SIOUX 
TRIBE NAGPRA COMMITTEE, ROSEBUD, SD 

Mr. Gough. I remember your visit to Rosebud in 1986 to the 
Rosebud IHS. I had the pleasure of guiding that tour bus. 

Good morning, Senator. I bring you greetings from the Rosebud 
Sioux Tribe. I have provided copies of photographs along with a full 
statement and full supporting documentation to my written state- 
ment. 

Your visit there at Rosebud is very warmly remembered by the 
Rosebud Lakota. 

Just for the record, I am a member of the Rosebud Sioux Tribe 
NAGPRA Committee. I am not a member of the Rosebud Sioux 
Tribe. I do not even look like a member of Rosebud Sioux Tribe. 
[Laughter.] 

But I am the attorney for the estate of Tasunke Witko, Crazy 
Horse, the great Lakota leader. Again, I serve as a member of the 
NAGPRA Committee for the Rosebud Sioux Tribe. It is indeed an 
honor to appear before this distinguished committee on behalf of 
both the estate and the Rosebud Sioux. 

I come before you today to address a case of ongoing concern 
with regard to a lack of compliance with and enforcement of the no- 
tification procedures established under NAGPRA. This is a case 
which involves: A respected, private institution of higher learning, 
namely, Washington College of Chestertown, Maryland; a buckskin 
shirt, fringed with human hair, believed to have belonged to Crazy 
Horse; a lack of compliance Washington College with either the 
spirit or the letter of NAGPRA; and a lack of enforcement of the 
civil penalty provisions by the United States National Park Service 
for such non-compliance. 



31 


It appears from the record on file with the National Park Service 
that for the past 60 years Washin^on College has held a collection 
of Native American artifacts which include a shirt said to be 
trimmed with human scalp that is purported to have belonged to 
the famed Lakota leader, Crazy Horse. The estate and the tribe 
have made repeated attempts to examine the objects and artifacts 
in this collection of materials and related documentary evidence as 
to its provenance. 

Washington College has knowingly imored these requests and 
has proceeded to sell the bulk of this collection, including the shirt, 
through an auction house in New York City on May 21, 1996 with- 
out having either filed a summary or inventory of the collection as 
required under NAGPRA. 

Apparently, Washington College unilaterally decided, based upon 
expert evidence and advice in a written legal opinion, that they did 
not need to comply with the requirements of the law. Incredibly, 
the college presumed on its own and without benefit of input from 
known and interested Native parties that the objects and artifacts 
in its Native American collection were not subject to the require- 
ments of the act. Having opted out of any compliance requirements, 
the college was then free to sell these objects and artifacts through 
Sotheby’s Auction House to the highest bidder. 

This sale occurred without proper notice to either the tribe or the 
estate, who are parties known to Washington College as having an 
affiliation, association, and interest in this collection. This sale has 
materially damaged the tribe and estate through a loss of any op- 
portunity to examine, investigate, or potentially repatriate such ob- 
jects and artifacts. 

A matter of particular concern for us today is the critical need 
for action by the National Park Service in enforcing the civil provi- 
sions of NAGPRA. To date, we are not aware of any enforcement 
proceedings initiated under the civil penalties provisions of the act. 
We seek a determination that Washington College has failed to 
comply with NAGPRA and that such failure has ultimately re- 
sulted in the sale and subsequent disposal of the collection. 

We ask this committee: Where in the law are federally-funded in- 
stitutions possessing objects and artifacts that may be subject to 
NAGPRA protection allowed to presume that the Federal law does 
not apply to them? Where in the law are such institutions excused 
or exempted from filing appropriate summaries or inventories of 
their collections based upon their own hardly disinterested deter- 
minations that such items are not subject to the act? 

Washington College’s non-compliance in the sale of its collection 
without notice to identified interested parties effectively prevents 
any fair or open determination of what may or may not satisfy the 
NAGPRA categorical requirements. The position of Washington 
College only satisfies its self-interest and indeed financial gain. The 
prospect of an institution evading its legal duty and financially 
profiting in the sale of human remains, sacred objects, or objects 
of cultural patrimony is reprehensible and I believe unlawful. 

It is precisely this prospect — that is, leaving the question of 
whether an institution has a duty to comply with Federal law up 
to that institution’s own self-interested discretion — that we find 
setting a most troubling precedent. Allowed to stand, this prece- 
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dent will effectively preempt tribal participation and foreclose Fed- 
eral regulation under the act. 

We seek only effective compliance and diligent enforcement of 
the Federal protections provided under this law. We bring this 
matter to the attention oi this oversight committee at this time in 
the hope of alerting you to this problem of threshold compliance. 
Perhaps a suggested remedy might include a technical amendment 
to require that no sale of any objects or artifacts which may be sub- 
ject to NAGPRA may occur without a written certification of com- 
pliance with the summary and inventory provisions of NAGPRA 
from the applicable Federal agency. This would provide notice and 
assurance to the various auction houses and other venues traffick- 
ing in Native American objects and artifacts that their participa- 
tion in such sale would not aid, abet, or promote willful non-compli- 
ance with NAGPRA. 

To date, as far as we understand, there have been no enforce- 
ment actions taken under the civil penalty provisions of the act. 
But this should not be taken as an indication that there are no 
problems with institutional compliance. Lack of enforcement in 
such cases as this means that institutions holding objects and arti- 
facts of significant cultural import can effectively evade the bal- 
anced legal protections provided for all parties under NAGPRA. 

It may be that the National Parks Service is ill-equipped or ill- 
disposed to properly cany out the enforcement functions of 
NAGPRA. The failure of the National Park Service to adequately 
respond in accordance with the express provisions of the Act fur- 
ther compounds this evasion and denigration of this all too nec- 
essary Federal legislation. 

On behalf of the estate of Tasunke Witko and the Rosebud Sioux 
NAGPRA Committee, I thank you for your time and consideration 
in this matter. 

[Prepared statement of Mr. Gough appears in appendix.] 

Senator Inouye. I thank you very much, Mr. Gough. 

Now may I call upon the Vice President of NCM, Mr. Stevens. 

STATEMENT OF ERNIE STEVENS, jR., VICE PRESIDENT, NA- 
TIONAL CONGRESS OF AMERICAN INDIANS, WASHINGTON, 

DC 

Mr. Stevens. Good morning, sir. 

Good morning, Vice Chairman Inouye. My regards to chairman 
Campbell and mstinguished members of the Senate Committee on 
Indian Affairs who are not here this morning. On behalf of the Na- 
tional Congress of American Indians and our president, Ron Allen, 
I thank you for the opportimity to present testimony regarding the 
implementation of the Native American Graves Protection and Re- 
patriation Act, NAGPRA. My name is [remarks given in Native 
tongue] and I am also known as Ernie Stevens, Jr. I am First Vice 
President of the National Congress of American Indians and a 
member of the Oneida of Wisconsin’s Business Committee. Joining 
me this morning is NCAl governmental associate, Brian Stockes, 
representing our Washington, DC office. 

Following NAGPRA’s enactment in 1990, Native Americans re- 
joiced at the prospect that their lost ancestors and sacred objects 
would be returned after decades of separation and that their sacred 
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burial sites would now receive some legal protection. As you know, 
Congress’ intent in enacting NAGPRA was to ensure that the Na- 
tive American human remains and sacred objects retained by the 
Federal, State, and local governments, universities, and the mu- 
seum community are returned to the appropriate tribes and our de- 
scendants. The law also ensures that burial sites on tribal and Fed- 
eral lands are properly protected. However, unless those involved 
in the process maximize the law’s mandates and potentials, 
NAGPRA cannot address the problems it was intended to address. 

In order to bring their people home to their rightful resting 
places, to protect those at rest, and to fulfill the mandates of 
NAGPRA, Native people have over the years begun to understand 
both the scope and limitations of the law, its process, and its regu- 
lations. At the same time, they are also looking at their own com- 
munity’s needs and goals and how to address their concerns 
through the NAGPRA review committee. 

In 1996, the National Congress of American Indians established 
a commission on repatriation and burial site protection, which 
meets during our mid-year and annual sessions, to address the va- 
riety of issues involved in repatriation and burial site protection 
and preservation. The NationsJ Congress of American Indians’ com- 
mission is comprised of nine members from throughout Indian 
country. Mr. Minthom is a member of that committee as well. 

The formation of this national repatriation and burial sites pro- 
tection coalition has helped tribes through the sharing of common 
experiences to work together on the sometimes difficult and com- 
plex decisions involved in the NAGPRA process. Over the next few 
months, the National Congress of American Indians’ commission 
will be developing a survey that will help determine the existence 
and scope of tribal NAGPRA programs across Indian country. 

When discussing NAGPRA and its implementation, the original 
intent involved in the enactment of this legislation must be always 
kept in mind. It was enacted to address and correct the standards 
and behavior of the scientific community which were discrimina- 
tory, paternalistic, and a violation of human rights and property 
rights. It was drafted as a delicate compromise between the sci- 
entific community and Indian country, with an understandable em- 
phasis on the perspectives and needs of Native peoples. 

Over the last 9 years, many tribal leaders, their staff, elders, and 
religious leaders have worked to develop pro^ams to deal with the 
many complex and difficult issues involved in the NAGPRA proc- 
ess. Some tribes have had a lot of experience and have established 
viable repatriation pro^ams while others may not have had re- 
sources to implement this important act. 

There are many positive aspects to the law as well as many 
shortcomings. For many of our member tribes, the task has not 
only been to identify and address these shortcomings, but also to 
make the best of what the law already provides. 

The following are some of the critical issues and concerns raised 
by our member tribes with regard to the implementation of 
NAGPRA. 

One of the most important and central issues of concern to tribes 
is having the resources to develop their own pro^am or system 
that would assist them in the implementation of NAGPRA and 
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help them meet their individual cultural and historic preservation 
goals. For those tribes which have the resoiirces, their programs 
have incorporated a number of components which you will find in 
our full written testimony. 

Overall, tribal programs have been instrumental in helping 
tribes meet many of their objectives, which in turn has helped 
them comply with NAGPRA, By facilitating and ensuring tribal 
compUance, those in government, museums, and universities will 
also be held more accountable. The resources and expertise are 
available, but the tribes must have access to those resources to 
meet the ultimate goals of NAGPRA. 

Since the passage of NAGPRA, activities under the law have in- 
tensified in a number of areas, including the completion of sum- 
maries and inventories of the remains and objects as well as very 
successful repatriations. However, while the process is moving for- 
ward, many tribes are still finding themselves with very little re- 
sources and limited staff available to complete the work necessary 
to properly fulfill the mandates of the law. Meanwhile, government 
agencies, museums, and universities — ^in many cases — have the 
available resources and staff available to implement the law’s re- 
quirements. 

Despite a continual request since fiscal year 1994 for NAGPRA- 
related grants of $10 million, to date the administration has re- 
quested and Confess has appropriated only a fraction of that 
amount, $2.4 million annually. This funding level is far below the 
projected amount necessary to successfully comply with the provi- 
sions of the Act and well below the $10 million level. 

Mr. Chairman, in order to be equal partners in the NAGPRA 
process, tribal governments must be provided with sufficient fund- 
ing, a request which was recently conveyed to this committee dur- 
ing its hearing on the President’s fiscal year 2000 budget request. 

Another issues of vital concern to our member tribes is the status 
and viability of the NAGPRA program within the National Park 
Service under the Department of the Interior. The NAGPRA pro- 
gram plays a critical role in providing much of the funding and 
technical assistance necessary for tribal governments to carryout 
the mandates of NAGPRA and its administrative regulations. To 
place this program under the authority of the departmental con- 
sulting archaeolo^st is clearly erroneous due to the obvious poten- 
tial for conflict of interest. 

The position requires the oversight of a Federal statute, 
NAGPRA, that mediates museum and archaeological interests with 
the interests of American Indians, Alaskan Natives, and Native 
Hawaiians. The National Congress of American Indians believes 
that the original intent and focus of the law requires that the 
NAGPRA program be raised to the level and location within the 
Department of the Interior which will provide for the least amount 
of bias and accordingly it’s staffed with qualified individuals at- 
tuned to the objectives and goals of this very important human 
rights legislation. 

The United States must consider the govemment-to-govemment 
relationship and the trust responsibility to Indian tribes and their 
members concerning the return of goods and remains. The respon- 
sibility carries with it the highest fiduciary standards regarding 
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the conduct of Federal agencies in its treatment of tribes in the 
area of repatriation. 

Mr. Chairman, the proper placement of the NAGPRA program 
within the Department of the Interior is a very important decision, 
one which requires the consideration of a variety of issues and per- 
spectives involved in the implementation of the act. 

Therefore, pursuant to National Congress of American Indians' 
resolution MRB-98-102, which is included in our full testimony, 
we ask that the Senate Committee on Indian Affairs examine the 
issue of conflict of interest and consider the views and concerns ex- 
pressed above by our member tribes. 

As tribes continue to become familiar with NAGPRA, it has be- 
come clear to them that the implementation of the act has not pro- 
vided those protections which the law had intended. We have a 
number of concerns with regard to repatriation and burial sites 
protection, most of which you will find in our complete written tes- 
timony. However, I would like to touch on two issues. 

To determine cultural affiliation for implementation of the 
NAGPRA, the law expressly calls for the use of a variety of sources 
of evidence including tribal history, knowledge, and tradition. How- 
ever, in many cases archaeologists have exclusively been making 
these determinations and we take exception. 

The need for stronger enforcement by the Department of the In- 
terior and Justice — this requires investigation, prosecution, and the 
imposition of penalties for violators of the law, including Federal 
agencies and States. 

Last, the National Congress of American Indians would like to 
take this opportunity to point out the high profile publicity given 
to the controversy over human remains discovered near Kennewick, 
WA, which has made it very difficult to discuss the issues involved 
in the treatment of human remains. 

It is unfortunate that some scholars have chosen to introduce the 
concept of race, which is disavowed by the American Anthropo- 
logical Association, as a factor in reviewing NAGPRA and making 
recommendations to amend this act. The Kennewick case has 
shown that there are scholars from throughout this country who do 
not agree on what factors to use in reviewing the case. However, 
even if they do finally come to some agreement, Native Americans 
also have certain knowledge and traditions in a number of areas 
which must also be considered. 

Apparently, there is no burden of proof that scholars must meet 
before their scientific theories threaten a law which was carefully 
considered and based upon a broad range of knowledge, while Na- 
tive Americans are restricted in their claims. 

Scientists must also be restrained so that all competing interests 
will be served, particularly since NAGPRA was passed in 1990 to 
prevent the discriminatory and high-handed tactics which scholars 
and scientists had historically shown toward Native Americans. To 
now accept such principles would be a dreadful step backward. 

Remains that are found to be 9,000 years old in North America, 
such as the Kennewick case, should logically be determined as Na- 
tive American based on a preponderance of evidence now available, 
including current history — ^both Indian and non-Indian — anthropol- 
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ogy, and science. The NCAI supports the Army Corps of Engineers’ 
original decision to repatriate those remains under NAGPRA. 

Mr, Chairman, on vacation last week, my daughter pulled this 
from a stand in a grocery store in Salem, OR and asked me what 
this was all about. It reminded me of when I was a young man and 
the teacher told me that I came from the Bering Strait. I went 
home and told my mother and she quickly corrected me. My moth- 
er was one of the first activists in our family and was a member 
of interactions in Alcatraz and other places throughout Indian 
country. She told me very directly that that was not the case. At 
that point, I went back to school and told my history teacher and 
was promptly excused from the classroom. 

Scenes like that were from approximately 30 years ago. Just 
when we think we are getting someplace, we suffer setbacks. It was 
very discouraging to have to try to explain histoiy to my 14-year- 
old daughter. Unfortunately, it takes the history from traditions in 
our culture to get the most accurate story to our children. This is 
not an exception. 

Mr. Chairman, in order to properly and faithfully carryout 
NAGPRA’s congressional intent and to facilitate its process, the 
concerns of tribes must be equally weighed and at times mven even 
greater weight. Furthermore, the United States must adhere to its 
trust responsibility to tribal governments and to Indian people to 
protect and preserve Native culture and tradition. 

Mr, Chairman, this concludes my statement. Thank you for al- 
lowing me to present, for the record, the National Congress of 
American Indians comments regarding the implementation of the 
Native American Graves Protection and Repatriation Act. I thank 
you for giving me this time and I assure you that we speak for our 
tradition and our culture on behalf of our member tribes, and more 
specifically our tribal elders. 

[Remarks given in Native tongue.] 

[Prepared statement of Mr. Stevens appears in appendix.] 

Senator INOUYE. Thank you very much, gentlemen. 

It is obvious from listening to your testimony that this committee 
will have to seriously consider amendments to this act if the 
present act, as written, does not provide for proper implementation. 
For example, it was clear in my mind when we enacted this meas- 
ure that federally funded institutions — whether they be museums 
or colleges — are covered. Therefore, for any college to suggest that 
since this is an institution of learning and not a museum, it is 
therefore out of the act is simply not accurate. If the record shows 
that they have been receiving Federal funds, I believe they are cov- 
ered by this law. We will have to look into that. 

May I ask all of you general questions and get your viewpoint? 

Judge Hutt suggested that an office of a prosecutor be estab- 
lished to prosecute violators of the law and to bring about some 
sanctions. Apparently, you believe that institutions and individuals 
in this land have been guilty of conduct, which would be the basis 
for a cause of action. 

Do you believe that we should set up a special office of a prosecu- 
tor? 

Mr. Hall. Senator, I would agree with that. There are many, 
many stories that we could talk about in terms of incidents that 
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have happened. That is why in my testimony I asked for a Federal 
investigation about practices that we think are violations. I think 
this would be — the location was being discussed and where that 
is — I think the Judge was talking about a neutral site. I agree with 
that, some place where fairness is given. 

The whole thing about the Lewis and Clark bicentennial and all 
the issues and excitement it is creating in 2004, we are seeing inci- 
dents of grave robbers throughout North and South Dakota, in the 
Aberdeen area specifically. We need the protections of the Federal 
Act and the Federal Government. That is why I raised the issue 
of the South Dakota Mitigation Act. By transferring the land to the 
State, we lose the protection of NAGPRA. That is real critical for 
us. And we were not consulted with that. 

I appreciate the comments that the other gentleman here gave 
about the trust responsibility. Of course, you are one of the strong- 
est advocates. Senator, there is about Federal trust responsibility 
to Indian tribes. I agree that violations have occurred and that 
they will be on the increase. We need some independent prosecut- 
ing office to do that. 

Senator Inouye. Mr. Minthom. 

Mr. Minthorn. I would concur that there is a need for such an 
office. If there was an office to enforce compliance with the law, I 
think such an office is needed. Maybe this would diminish non- 
compliance by museums and/or universities, as well as Federal 
agencies. Maybe that would diminish or decrease extensions that 
have been granted over and over to museums and universities, 
therefore stopping repatriation. 

A final comment for a suggestion would be that if such an office 
is created, I would strongly urge and suggest that this office be cre- 
ated with tribal input or tribal participation. 

Thank you. 

Mr. Gough. Senator, I sit before you as one holding graduate de- 
grees both in anthropology and in law, and I can tell you that thev 
are very different disciplines. I believe that the National Park 
Service is ill-equipped and ill-disposed to be able to carryout these 
enforcement functions under NAGPRA, as I stated in my testi- 
mony. It would seem that the suggestions made for placement 
within the Solicitor’s Office, an office that while having an aware- 
ness of the issues within the Department of the Interior, also has 
those special skills to be able to prosecute violations of the law. 
That may well be an appropriate place — certainly outside the Park 
Service, would be the comment I would make from my experience. 

It is too difficult to balance those two roles. You get into that 
conflict of interest clearly. We do not need to institutionalize that 
conflict. I think we can rather easily remec^ that with its separa- 
tion in moving it to, perhaps, the Solicitor's Office. 

I would also make one other comment. You solicited comments 
with regard to the problem of the unidentifiable remains. As a sci- 
entist, by definition the “unidentifiable” have little, very limited 
scientific value in terms of culture, in terms of understanding and 
interpreting culture. 

Your comment about the Louisiana Purchase recalled to mind 
that the United States did not buy one square inch of property in 
the Louisiana Purchase. Instead, it purchased the European-held 
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rights to deal with the tribes in that area. Perhaps calling of a 
grand council of tribal elders, leaders, spiritual people together to 
have them resolve what should happen to the remains that have 
come collectively from that area may be one approach that I think 
would be consistent with the spirit of the law that you have duti- 
fully crafted. 

Thank you. 

Mr. Stevens. Senator, certainly Mr. Minthom’s comments are 
highly respected in our circles in his capacity as a commission 
member. In addition, in our testimony we ask for stronger enforce- 
ment by the Departments of the Interior and Justice that requires 
an investigation, prosecution, and imposition of penalties for viola- 
tors of the law, including Federal agencies and States. 

I think that all too often people take this for granted. You see 
a burial mound and you see some objects and people do not really 
understand the seriousness of repatriating these situations and 
helping our people to rest. They think that it is all done. 

As an example, right out of college I moved to a town in northern 
Wisconsin that had a very small Native American population but 
had several burial mounds near its waterways. The burial mounds 
were made into a park where children played often. I questioned 
that and was appalled at that. People just thought it was normal 
and common. Those were violated long ago and there was probably 
nothing in them. It was just a normal kind of thing for this commu- 
nity. It was a very nice and beautiful community, but they just did 
not understand. They were uneducated. 

My wife took our three young children down and played in that 
park on one occasion. In departing from that park, my wife became 
very ill. She came home and was almost to the point of dizzy. It 
became an illness that lasted for 3 to 4 days. To us it said that 
there are still some struggles in our ancestors and those people 
who have been violated. Until we lay those struggles to rest, they 
will continue to struggle. This is the way we are going to do it. 
Until we take a strong position and until we start using prosecu- 
tion as one of those issues and holding everyone to that standard, 
I think our ancestors and the spirits of our past are still going to 
struggle. 

Senator Inouye. I thank you very much. 

Before I proceed with individual questions, I should point out — 
so that everything will be above board — I am certain you have no- 
ticed that there is no witness from the Department of the Interior. 
This was a deliberate decision on the part of myself and the com- 
mittee staff because we are presently working the Interior Depart- 
ment and I did not want this to be a bashing hearing. I must say 
that over the years the Interior Department has been veiy coopera- 
tive — maybe not fully satisfactory, but I think they are doing their 
best. I feel that something can be worked out with the National 
Park Service, with the Archaeologists Office and such. That is why 
I did not want to have them testify here and look upon this whole 
proceeding as an Interior bashing exercise. I hope you will under- 
stand. 

I can assure you that we will carry on this discussion with the 
Department with vigor. I can assure you with sincerity. 



39 


Mr, Minthom, whatever happened to the person you wanted 
thrown out of the review board? Is he still on? 

Or was that Mr. Hall? 

Mr. Hall. Senator, he is still on the committee. 

Senator INOUYE. Do not mention his name, but is he still on? 

Mr. Hall. Right. That is correct. 

Senator Inouye. And on this transfer of land, are you still hav- 
ing problems? 

Mr. Hall. Yes; we are. The South Dakota Mitigation. That act — 
is that what you are referencing? 

Senator Inouye. Yes. 

Mr. Hall. That act that was passed in October — there are two 
tribes involved with the act. Along with the State of South Dakota, 
Oregon received excess lands from the Corps. As I mentioned, we 
have over 720 sites, but we feel that we are going to lose our pro- 
tection. NAGPRA will not apply. That is why I mentioned those 
two numbers 605(a) and 605(h) that are conflicting. That does not 
give us the protections. 

Our tribe was real influential as traders along the Knife River 
in Missouri all the way up and down. In 1804 when Lewis and 
Clark came we had Knife River flint. So we have pottery from the 
southwest up in North and South Dakota there. So a lot of our 
human remains are there. We just feel that with the bicentennial 
and all those things occurring — and we know of instances of grave 
robbing today. 

If the land is transferred, then we feel that we lose the protec- 
tions under NAGPRA. We are requesting an oversight hearing. I 
have several calls from other Sioux Tribes, Pine Ridge, Standing 
Rock, Crow Creek, et cetera, et cetera. If you have read the papers 
in South Dakota, they have had demonstrations. There is a camp 
right now on Lac du Flambeau Island in Pierre, SD. There is an 
Indian encampment and there are a lot of non-Indian people that 
have joined the encampment in protest of the South Dakota Mitiga- 
tion Act. 

All they are saying — and that they have asked me to express to 
you, Senator — is that an oversight hearing be conducted so that 
those conflicting things within the law can be worked out so that 
we have the protections under NAGPRA. 

Senator Inouye. I noted in your testimony that there were sev- 
eral successful joint tribal reburials. But when this matter was put 
in the Federal Register, it was opposed. I shall check on this. It 
seems like the joint proposal has been working, but I will try to 
find out why Interior opposed this joint tribal reburial proposal. 

Mr. Hall. I appreciate that because the tribes are happy with 
that. 

Senator Inouye. Mr. Minthom, can you give us a memo on your 
testimony as to what would be needed in fimds and staff in the Na- 
tional Park Service to adequately administer this responsibility? 
You spoke in general terms that the funding was inadequate and 
the staffing was inadequate. It would help the committee if we 
could go before the Appropriations Committee and say that we rec- 
ommend the funding of so much money. 

Mr. Minthorn. As an example. Senator, as was mentioned ear- 
lier, I am a member of the NAGPRA review committee. Being on 
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that committee, I get a lot of concerns stressed to me over and over 
by tribes, not only in the northwest but throughout the Nation. At 
the recent meeting in Santa Fe of the NAGPRA review committee, 
it was very evident that the National Park Service is not only in 
a very awkward position, but in a very time-consuming position in 
the sense that you have an agency and staff and resources that are 
trying to deal with tribes on a national level to make repatriations 
happen, to listen to cases, to listen to individual tribal members as 
well as religious leaders, listening to individual tribal govern- 
ments — ^there is just not enough time and staff and resources for 
one group to do that. 

There needs to be consideration to either expand or have appro- 
priate staff and resources to accommodate listening to a Nation as 
well as to over 500 tribes. 

Senator Inouye. Thank you very much. 

Mr. Gk>ugh, whatever happened to those artifacts, the shirt of 
Chief Crazy Horse? 

Mr. Gough. As we understand it, it was sold at auction. 
Sotheby’s declines to even tell us who it was purchased by, I be- 
lieve almost all of the collection was sold with the exception of the 
bonnet. There was a full-feathered bonnet — eagle feather bonnet — 
that was labelled as having belonged to Red Cloud that was with- 
drawn from sale at the auction day because of the eagle feathers. 
So Sotheby’s was at least somewhat sensitive to Federal law. 

But with regard to the rest of the collection, they were all put 
on the auction block and sold. 

Senator Inouye. So you have no idea where it is now? 

Mr. Gough. As I understand it, when we contacted the Park 
Service, the sale had already occurred — we had tried to see this 
shirt and this collection several times. We were told that it was 
going to put out for conservation and we would have to come back 
at some later point. I wrote a letter in early May saying that I 
would be coming out to Maryland and Washington, DC and would 
like to stop by and look at the material. I received a letter after 
the sale telling me that there was no need for my trip, that these 
objects were going to be sold at Sotheby’s. 

When I foimd that out, I notified the Park Service as well as 
Sotheby’s and Washington College and protested the sale. 

As I imderstand it, a criminal investigation was undertaken in 
New York, where Sotheby’s is located, looking into the matter of 
whether or not there was a violation of criminal law with regard 
to the trafficking in human remains because of the human hair at- 
tached to the shirts, but that the legal question at that point 
turned on whether the hair was voluntarily or involuntarily t^en, 
cut, and put on the shirt, and whether or not prosecutors may be 
able to get a conviction beyond a reasonable doubt of whether or 
not hair that was cut — ^with no scalp or flesh attachments — could 
be proven to a jury beyond a reasonable doubt to be in fact human 
hair involuntai^y taken and therefore human remains. 

We contacted the U.S. Attorneys Office in Manhattan to find out 
what the progress was and what was happening. Periodically we 
would check to see what the story was. Finally, in one phone call 
we were told that they had released it 3 weeks ago and that they 
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were going to notify us that it was to be released for sale. They had 
let the sale go through. 

At this point, we are looking at what other legal options we may 
have to deal with Washington College for conversion of that prop- 
erty because there are some other legal titles associated with it 
from the original lenders of that material. We have been in contact 
with the original lenders of the collection to the museum. We have 
been able to do quite a bit, but the shirt — for all intents and pur- 
poses — is gone at this point and we do not know where that is. 

Senator Inouye. During your initial discussions with Washington 
College, did you advise the National Park Service or the Interior 
Department of your action? 

Mr. Gough. We advised not only the National Park Service, but 
I remember sending a copy of the NAGPRA legislation to Washing- 
ton College highlighting the appropriate parts indicating that a 
museum or an institution of higher learning was eligible and that 
it was a threshold question of — ^if they have objects that may be 
subject to the law, they had to follow certain requirements. 

So we did provide early notification. That was prior to the expira- 
tion date of November 16, 1995 when all of the surveys or inven- 
tories were supposed to be in under the law, originally. 

Senator Inouye. I thank you very much. 

Mr. Stevens, like Ms. Worl, you suggest that the placement of 
the administrative responsibilities in the hands of the Depart- 
ment’s chief Archaeologist creates a conflict of interest. Is that cor- 
rect? 

Mr. Stevens. Yes. 

Senator Inouye. In my statement that I just made, I did not 
want you to get the idea that I want this office to remain as is and 
to have the responsibility. We are now presently discussing how to 
resolve this matter. So I do not know what the outcome will be. 

But how do you propose that we address this conflict of interest 
problem? 

Mr. Stevens. Senator, I do not have the answer to that question 
today. I really think that we would yield to our commission study 
to make that recommendation. When you mentioned previously 
about the potential for bashing or for Interior people to be here, I 
think that was a good decision on your part. But I think that we 
have to carefully think this through and be assertive and patient 
so that we can do what is best for this entire process. That is why 
we have empowered the commission to make those recommenda- 
tions. I think that is the direction we would like to go for that rec- 
ommendation. 

Senator Inouye. And then my final question to all of you. 

The act called for a 5-year period in which to set up an inven- 
tory. I believe 3-year extensions have been granted to about 60 mu- 
seums. Is 8 years enough to establish an inventory? Or should we 
extend this further? 

Mr. Hall. Senator, my thoughts are that that is enough time. I 
do not think any more extension should be granted. 

The question that you raised about sacred — life is sacred and 
human remains are sacred. Enough time has been given. We want 
to bring our ancestors home for proper reburial. 
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Mr. Minthorn. I wordd concur that 8 years is enough time. 
There should not be any more extensions. 

It is true the words that I have heard from my older ones. When 
traditions are followed, the right things will happen. These muse- 
ums and universities and Federal agencies hold objects that are 
part of our traditions and our way of life. 

Thank you. 

Mr. Gough. Senator, I would just say that the materials that we 
have discussed here today on behalf of the estate were lost after 
the expiration of the first deadline — after that 5 year time period. 
What has happened in the last 3 or 4 years — ^how much else has 
been lost that we may never be able to retrieve — we cannot even 
give you an answer. We do not know how much more will be lost 
with further extensions. That is impossible to say. 

Mr. Stevens. On the technical parts of that, I agree. But I would 
like to emphasize the pain and suffering in the example I have 
given you that has directly affected my family regarding this. I 
think that the pain and suffering continues. 

As I assert patience and understanding and assertiveness in this 
process, I think it has to be within reason. So I think that is more 
than enough time, if you consider that our ancestors continue to 
struggle while we do not finalize this process. 

Senator INOUYE. Gentlemen, once again, I thank all of you for 
your testimony. I give you my assurance, as a member of tins com- 
mittee, that your recommendations will be placed in the hands of 
the committee and we will fully consider every one of them. 

Thank you very much. 

Senator Inouye. Our final panel consists of the President of the 
Society for American Archaeology of Washington, DC, Professor 
Keith Kintigh; and the President and Chief Executive Office of 
Bishop Museum, Honolulu, on behalf of the American Association 
of Museums, Washington, DC, Donald Duckworth. 

Professor Kintigh, welcome, sir. 

STATEMENT OF KEITH KINTIGH, PRESIDENT, SOCIETY FOR 
AMERICAN ARCHAEOLOGY, WASHINGTON, DC 

Mr. Kintigh. Thank you very much. 

Senator Inouye, the Society for American Archaeology thanks the 
committee for this opportunity to comment. SAA is the leading or- 
ganization of professional archaeologists in the United States. In 
1990, the SAA led the scientific community in working on 
NAGPRA and helped form a coalition of scientific organizations 
and Native American groups that strongly supported NAGPRA’s 
enactment. We have always urged our members to work toward its 
effective implementation. 

Joining us in this testimony is the American Association of Phys- 
ical Anthropolo^sts, the leading organization of physical anthro- 
pologists in this country, which also supported the passage of 
NAGPRA. 

Senator 9 years ago I stood before this committee to present 
SAA's testimony on S. 1980, the bill that became NAGPRA. Look- 
ing back, I agree with you that the act is largely working, although 
problems remain. But I think the committee can be proud of what 
NAGPRA has accomplished. As you mentioned, hundreds of sum- 
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maries and inventories have been submitted to the tribes, repatri- 
ation occurs on a regular basis, and consultation has led to im- 
proved understandings among tribal people, museum personnel, 
and scientists. 

However, in the interest of improving the implementation of 
NAGPRA, we introduce four issues. 

First, coordination of the NAGPRA functions by the Depart- 
mental Consulting Archaeologist. The Secretary of the Interior del- 
egates responsibility for NAGPRA coordination to the Depart- 
mental Consulting Archaeologist, or DCA, who manages the Na- 
tional Park Service’s Archaeology and Ethnography Program, For 
the following reasons we believe that moving tWs administrative 
function to a different office would impede rather than enhance the 
implementation of NAGPRA: 

Transfer of NAGPRA coordination functions would require a 
new, expensive, and redundant administrative unit. 

No other administrative unit has the expertise necessaiy to co- 
ordinate NAGPRA. The Archaeology and Ethnography Program 
has coordinated NAGPRA for 9 years and only the DCA is in a po- 
sition to articulate NAGPRA with other historic preservation law. 
And this is becoming increasingly important as the section 3 provi- 
sions of NAGPRA — those having to do with inadvertent discoveries 
and intentional excavations, mostly associated with development on 
Federal land — are becoming more and more a deep concern to In- 
dian people, especially in the West. 

The most serious complaints about NAGPRA coordination result 
from inadequate funding, as we have heard, not from administra- 
tive location. A move in itself will not solve the funding problem. 
There is just a lot of work that needs to be done. 

Contrary to common belief, the Archaeology and Ethnography 
Program does not determine cultural affiliation. They do not do 
that even for National Park Service collections. Those determina- 
tions are made by the units that actually hold the collections. 

I agree with Judge Hutt that allegations that the NAGPRA grant 
program is unfairly administered are just unfounded and the sta- 
tistics, I believe, show that. 

The NAGPRA review committee has not recommended movement 
of the NAGPRA functions but has worked with the National Park 
Service Archaeology and Ethnography Program. 

Finally, while Native American groups argue that their interests 
are not adequately considered, within the scientific community, 
there is a widespread belief that it is in fact scientific interests that 
are routinely ignored. But I think together we have to recognize 
that NAGPI^ was a legislative compromise intended to balance le- 
gitimate traditional Native American concerns with the scientific 
community and the broader public interest in our shared American 
heritage. I think the Departmental of Consulting Archaeologist and 
his staff have consistently attempted to fairly maintain that bal- 
ance. 

The second issue is that of Federal agency compliance. SAA and 
AAPA join the review committee, tribes, and museums in express- 
ing dismay about the lack of compliance by some Federal agencies. 
Most obvious is the failure of some agencies to complete inven- 
tories. Where they are made, however, agency determinations of 
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cultural affiliation are often made without adequate tribal con- 
sultation and also without adequate efforts to compile and ade- 
quately weigh scientific or traditional knowledge. We ask Congress 
to employ the means at its disposal to induce or compel agency 
compliance. While new appropriations are badly needed, punitive 
measures may also be required. 

The third issue is extensions for museums to complete inven- 
tories. Interior is apparently planning to arbitrarily deny requests 
by six museums with very large collections that have asked for ex- 
tensions to complete their inventories. Where museums have made 
good faith efforts to comply with the law, denial of extensions is 
contrary to the objectives of NAGPRA and I believe will place a 
heavier burden on the tribes to achieve the repatriation that would 
be just. 

The fourth issue is the interpretation of cultural affiliation. Cul- 
tural affiliation is a cornerstone of NAGPRA because it provides le- 
gitimacy for most repatriation claims. A critical problem is the ex- 
pansion, in practice, of the statutory definition of cultural affili- 
ation beyond any legally defensible limits. While the law requires 
evidence demonstrating cultural affiliation, frequently little or no 
evidence is presented. Procedural shortcuts and distortions of the 
definitions have already led to problems such as that of the 
Kennewick Man and have the potential to lead to many more prob- 
lems, disputes, and ultimately, lawsuits. 

In conclusion, we offer five recommendations: 

The overwhelming obstacle to the effective implementation of 
NAGPRA is the lack of funding for ongoing tribal programs, for 
museum programs which continue as well apart from the inventory 
process, and for agency repatriation programs. These are all ongo- 
ing funding problems that will remain into the foreseeable future. 

The committee should discourage the transfer of NAGPRA co- 
ordination from the Archaeology and Ethnography Program and 
move to increase that program’s funding. 

The committee should forcefully work to bring Federal agencies 
into compliance with the law. 

The committee should encourage the Department of the Interior 
to reconsider requests for inventory extensions based on a case-by- 
case evaluation of each museum’s efforts to see if they have been 
in fact in good faith. 

Finally, we ask the committee to strive to improve agency and 
museum adherence to the letter and the spirit of NAGPRA, par- 
ticularly in making their determinations of cultural affiliation. 

We thank you for your consideration and stand ready to work 
with your committee or other groups within Congress or Native 
American groups on any amendments that you feel may be re- 
quired. 

Thank you. 

[Prepared statement of Mr. Kintigh appears in appendix.] 

Senator Inouye. Thank you very much, professor. 

Mr. Duckworth. 
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STATEMENT OF W, DONALD DUCKWORTH, PRESmENT AND 

CEO, BISHOP MUSEUM, HONOLULU, ON BEHALF OF THE 

AMERICAN ASSOCIATION OF MUSEUMS, WASHINGTON, DC 

Mr« Duckworth. Vice Chairman Inouye, it is a pleasure to ap- 
pear before you in any capacity. In this particular instance, I am 
honored to be here as President and CEO of Bishop Museum, as 
you well know, a Hawaii-based not for profit corporation, which in- 
cludes the Bernice Pauahi Bishop Museum, which is Hawaii’s State 
Museum of Natural and Cultural History. I am presenting testi- 
mony on behalf of that institution and on behalf of the American 
Association of Museums, for which I serve on the Board of Direc- 
tors. 

I have submitted my longer written testimony for the record. 

The Bishop Museum is committed to repatriation, as it has been 
since 1990 when a representative of the institution. Dr. Elizabeth 
Tatar testified before this committee on behalf of Bishop Museum 
in favor of the passage of what we now know as the NAGPRA Act. 

I would like to comment briefly on our experiences over the past 
9 years as we have worked very hard to implement both the letter 
and the spirit of the law. I would also comment very briefly on the 
national situation for museums with respect to the law and the ac- 
tivities associated with it. 

Since the passage of NAGPRA in 1990, Bishop Museum has re- 
patriated 4,252 Native Hawaiian human remains and funerary ob- 
jects. This number, the result of NAGPRA-mandated inventories, is 
nearly double what we were able to estimate as our holdings when 
we testified in 1990, and they represent all the Native human re- 
mains and funerary objects that were retained in our collections by 
the museum. These inventories were carried out in consultation 
with Native Hawaiian organizations and verified by Native Hawai- 
ian claimants as part of the repatriation process. 

We are pleased to report that we have completed the repatriation 
under the law of all Native Hawaiian human remains and funerary 
objects. 

In 1990, we estimated the cost of repatriation to be roughly 
$388,000. The actual costs are expected to reach $1 million, most 
of which have been for personnel costs, including consultation. 
About 64 percent of the cost has been provided from museum oper- 
ating funds, the remainder from other various sources, contracts 
and otherwise. 

Before and after the U.S. Navy contracted inventory — which was 
for a portion of our holdings which were not our property, but held 
for the U.S. Government, Department of Navy — the process for 
every inventory, including consultation and repatriation, has been 
carried out without incident and to the satisfaction of all involved. 
The number of consultations increased in time to include more 
members of Hawaiian organizations, elders, and families. 

The relationship of the museum to these organizations did and 
has indeed improved as we had hoped it would at the outset. In 
some cases, claimants have grown to understand and appreciate 
the role of the museum as a caretaker and have indeed — after tak- 
ing the materials repatriated — lent them back to the museum for 
safekeeping or in some instances withdrawn their initial claims. 
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The sense of responsibility for all Hawaiian collections items in the 
museum has clearly grown among these consultant groups. 

In addition, as a result of the consultations, the museum has cre- 
ated a special secure area with restricted access that serves as both 
a storage and a ceremonial area for what Native Hawadians con- 
sider sacred objects, including objects of cultural patrimony. 

We would like to emphasize that consultations between Native 
Hawaiian organizations and the museum have brought about a 
deep sense of mutual respect, trust, and willingness to resolve 
issues related to the implementation of the Act, as well as issues 
that reach outside the jurisdiction of the Act. This relationship took 
a long time and lot of hard work on the part of all involved to es- 
tablish and extend. It is very important that the agreements 
reached by Native peoples and museums be honored and supported 
in the spirit of the law and that the letter of the law be fulfilled 
with this spirit. 

I would also like to briefly comment on implementation of 
NAGPRA from the national perspective in relation to museums. 

The American Association of Museums represents a broad range 
of institutions with more than 16,000 members, of which about 
11,000 are museum paid staff or volunteers and about 3,000 muse- 
ums. 

In 1994, the American Association of Museums did a survey of 
500 of its member institutions, including all of its natural history 
museums and a selected sample of its art and history museums. 
Those respondents — a little more than 200 — these alone had almost 
3.5 million objects which fell under the jurisdiction of NAGPRA 
and the various NAGPRA categories. 

In addition, in October 1990, at the time of passage of NAGPRA, 
the Congressional Budget Office had estimated NAGPRA imple- 
mentation to cost museums roughly $40 million and to tribes and 
Native organizations $5 million to $10 million over 5 years. It 
would appear now, based on our own experience as well as that of 
many otner institutions — some of which have been alluded to here 
today — that these estimates are very low and additional resources 
should be appropriated in order to facilitate the ongoing endeavor. 

While the situation with respect to repatriation differs veiy 
broadly across the museum community, the data we have indicates 
that the e^erience of the Bishop Museum, with many more 
repatriable items than it could initi^ly estimate, with much higher 
costs to follow the procedures of NAGPRA than originally antici- 
pated — and in our case most of which we have had to bear from 
our own limited resources — and with the importance and value of 
collaboration with Native Americans and Native Hawaiians is in 
important respects representative of the experience of museums 
nationally and across tne country with the repatriation process. 

Before closing, I would like to briefly comment on concerns raised 
about the appropriateness of continuing to administer the law at 
the Archaeology and Ethnography Program of the National Park 
Service. 

I can speak only from the experience we have had with the Na- 
tional Park Service at the Bishop Museum and what I know of the 
experience of other museums in discussing it with colleagues at 
other institutions. That experience has been generally favorable. 
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Musetims have a general sense that the National Park Service has 
striven to be eveimanded with all parties to the law. We have not 
always agreed, but we have felt in our deedings that every effort 
was being made on their part to provide support for and under- 
standing of the extreme complexity of many of the issues with 
which we have had to deal. 

Thus, if the committee were to consider moving the administra- 
tion of the law, I am sure that we and other museums would want 
to be sure that such a step did not proceed without some reason- 
able assurance that there would be at least equal understanding in 
a new administrator of the complexities of the law and regulations 
and of the spirit of cooperation and balance of interests that sur- 
rounds the law and regiilations. 

I am indeed grateful, on behalf of my institution and on behalf 
of the American Association of Museums, to have this opportunity 
to appear before you today. I would be more than happy to respond 
to any questions you may have. 

Thank you, and aloha. 

[Prepared statement of Mr. Duckworth appears in appendix.] 

Senator Inouye. I thank you very much, Dr. Duckworth. 

If I may ask general questions for both of you, Is it necessary to 
define the word sacred so that it would be administratively and le- 
gally enforceable and understandable by most of us? 

Mr. Kintigh. Senator Inouye, my answer parallels yours, that it 
is an issue that in 1990 we dealt with. I know the tribal people 
working on the law dealt with it. It has been very difficult. I am 
certainly prepared to try — if that is felt to be needed — to work on 
that some more. As Dr. Worl indicated, she thought that exactly 
how you do that is not clear. 

It certainly has led to problems. I more than agree that alter- 
native world views need to be brought into account, that that is not 
meant to be a western sense of sacred, that that was not the intent 
of the law. I do not think it should be interpreted that way. I think 
the definition attempted to convey that. If that definition is not 
successfully conveying that, then maybe we do need to work on it. 

Mr. Duckworth. In essence, I concur, I think to the extent pos- 
sible obviously the implementation of the law and the spirit of that 
implementation is facilitated by a clearer definition. However, the 
ch^lenge of clarifying the definition so that it spreads over such 
an enormous array of cultures and circumstances is indeed a chal- 
lenge. 

Senator Inouye. As you know, we have had many instances 
where museums and archaeologists have disagreed vrith leaders in 
Indian country as to whether an item was sacred or was not sa- 
cred. This has been one of the major causes of contention between 
the two communities. 

In bringing about a definition, how would you propose we do it? 
Do you have any ideas? Should we call upon Indian leaders to de- 
cide what sacred is? Or should we call upon you people? Or should 
you leave it up to us? [Laughter.] 

Mr, Kintigh. With all due respect, I probably would not leave it 
up to the Confess. I would suggest a joint effort to maintain that 
balance that is in NAGPRA. I would suggest a small group — as 
small a group as can reasonably represent the diversity — ^but a 
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group of people who can sit down and truly talk to one another and 
try to understand each other’s position and come to some better 
achievement. That would be my best recommendation. 

Senator Inouye. I would like to alert all of you that I believe 
that this is a good recommendation to bring about some definition 
of sacred. So I would suggest that the archaeologists start thinking, 
that about three or four of your eminent scientists and museum 
people do the same, and that Indian country get together and call 
upon your best minds because time is of the essence. We do not 
want to bring this about 10 years from now. 

You have suggested that the National Park Service and the Ar- 
chaeology and Ethnography Program is the proper place for the re- 
sponsible administration of this program or the coordination of ac- 
tivities. On the other hand, testimony from Indian country shows 
otherwise. 

That in and of itself would suggest to me that there must be 
some conflict. Do you believe that placing this in the hands of the 
ethnology and archaeology division of Interior or the National Park 
Service creates a conflict of interest or the appearances of a conflict 
of interest, Professor? 

Mr. Kintigh. No, sir; I do not. I think that some of the problems 
are from a lack of understanding about exactly what they do. I 
think there is a widespread sense that in fact the program is mak- 
ing determinations on cultural affiliation. In fact, as Judge Hutt 
pointed out, what they do is publish the notices. They are enjoined 
from even changing in any substantial way the content of those. 

I think just as very often tribal cultural preservation programs 
deal simultaneously with other kinds of historic preservation laws 
that are affecting ancestral sites and so forth also deal with 
NAGPRA — that is also the office within the National Park Service 
that deals with the Archaeological Resources Protection Act, with 
the National Historic Preservation Act, and other preservation law. 
I think it makes an awful lot of sense and they have a lot of experi- 
ence. I think they have been sensitive. Within the staff there are 
diverse personalities and people with diverse expertise and I think 
they have attempted to try to achieve a balance within the office 
of interest and to try as best they can — ^but probably as best as 
anyone could — to fairly put those together. 

Mr. Duckworth. As I indicated, Senator, from the museum’s 
perspective — and we have not surveyed broadly on this question 
that has been fairly recently posed for us — I commented primarily 
from our experience at Bishop Museum. Even though one of the 
groups with whom we work very, very closely, Hui Maleuna I Na 
Kupuna o Hawai’i Nei, were mentioned as having put forth a reso- 
lution, our belief is that efforts have been made within the frame- 
work of the original law and its intent that the Park Service ad- 
ministered it to the best of their ability. 

And while we have not agreed with all of the actions that have 
occurred and we certainly would like the processing of NAGPRA 
claims and the inventory and the publishing aspect, which is badly 
behind, caught up and facilitated more rapicUy, that also takes 
money and staff. I think from our standpoint we view it as having 
the even-handedness that at least in our specific instance we have 
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seen over and over again. So it is perhaps premature to judge them 
ineffective. 

On the other hand, if an appropriate location that would void the 
sense of conflict of interest — surely in activities as complex as 
these, even the appearance of conflict needs to be of concern to fa- 
cilitate the overall process — we would have no objection to that. 

Senator Inouye, Do you believe that it was clear intention on the 
part of Congress when we enacted this legislation to cover not just 
museums, per se, but to cover any institution that receives Federal 
funds such as colleges and universities? 

Mr. Kintigh. Oh, yes. Senator. I think that is absolutely un- 
equivocal. I do not think there is any question. My own institution 
has complied. 

Senator iNOUYE. So it is not just for museums? 

Mr. Kintigh, Of course not. 

Senator Inouye. However, we have one little problem here. We 
assess civil penalties for a non-compliant museum or college if they 
fail to make their inventory of human remains and consult with 
the appropriate tribes. But this does not extend to Federal agen- 
cies. Do you think it should be extended to Federal agencies? 

Mr. Kintigh. I do, sir. I think that Federal agency compliance 
has been identified across the board as a major problem. The Na- 
tional Park Service has no enforcement authority over Federal 
agencies, as you know. And to the extent that compliance is out of 
line, I am not an attorney and I do not know legally how the Con- 
gress can — I assume that the presumption was that the Federal 
agencies would at least obey the law. To the extent that that is not 
happening, I would like to see whatever means the Congress has 
to make that happen brought to bear in a fair way. 

Mr. Duckworth. If the intent, purpose, and concept of the law 
itself were noble, then I do not see how you could logically not ex- 
tend the concept to those that hold by far, I suspect, the largest 
array of materials that come under the NAGPRA categories. I 
think it goes without saying that it should be extended to them. 

Frankly, Senator, I have never quite imderstood why, for exam- 
ple, the Smithsonian was separated into separate legislation simply 
because it was the national museum as opposed to the others of us. 

Senator iNOUYE. The provisions of NAGPRA would cover cultural 
items found or excavated from Federal or tribal lands. Do you 
think the coverage should be extended to State lands, county lands, 
and private lands? 

Mr. Kintigh. Yes, sir; I do. I think that one of the largest prob- 
lems archaeology faces and a very serious concern that tribal peo- 
ple face is the looting of ancestral sites on private, State, or county 
land. Currently States have varying provisions protecting State 
land. In some cases, there are some — and in my own State — fairly 
weak provisions protecting Indian graves on private land. Those 
are really in general not very satisfactory. Most of the looting and 
destruction of these ancestral sites occurs in order to loot the 
graves. So if Federal protection were extended to private, State, 
and coimty lands it would have the effect of extending Federal pro- 
tection, to a very large extent, over those sites in their entirety as 
the go^ of the looters is by and large the graves. 
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So I think from the standpoint of preservation, it would be an 
enormous achievement if we could do that. We raised that question 
in 1990 and SAA advocated that with congressional staff. I think 
it was the political realities at that time that we all wanted the bill 
to pass and the staff felt — I think quite properly — that were that 
provision included it would not ms^e it through. We have sup- 
ported that consistently. 

Mr. Duckworth. I agree. I agree. I think now with our having 
essentially completed the repatriation of our materials I think the 
largest holder of human remains — at least in Oahu, if not the State 
of Hawaii — is the State Division of Historic Preservation, who have 
yet to file. I do not even know if they are required to file an inven- 
tory. 

Senator Inouye. NAGPRA provides for a 5-year time period for 
the compilation of an inventoiy. We have provided an extension of 
3 years to 58 museums, I believe. 

Do you believe that 8 years is sufficient? 

Mr. Kintigh. I believe that in the case of 52 of those, it has been 
enough and those inventories have been completed. To my knowl- 
edge, there have only been six museums that have asked for exten- 
sions. As I understand it, most if not all of those are among the 
museums in the country that have the very largest collections and 
the very largest jobs to do in those inventories. 

I have a personal familiarity with three of those museums and 
the programs they have undertaken. I also interact with tribal peo- 
ple that have worked with those museums on consultation and 
working toward repatriation. My sense is that if there has been a 
good faith effort — and from my knowledge in at least three of those 
cases — and I am simply not familiar with the others — there has 
been a good faith effort. Then I think extension should be provided 
as the law allows but does not require because I think that were 
that not to happen the museum will simply have to do the inven- 
tory in a much more speedy way. The law provides quite a bit of 
latitude in how much evidence is required, how much consultation 
is required. It is my experience that the more investigation and 
work the museum does, the more carefully it consults, the more 
materials it is able to repatriate. 

So if museums are speeded up, and they will have no real alter- 
native — and I think they will be able to do it in a much more rapid 
way within legal bounds — I think the effect will be that we end up 
with a much larger proportion of remains in the culturally uniden- 
tified categoiy. When remains are placed in that categoiy, then the 
museum’s job — at least in the first instance — is done and then the 
burden is placed on the tribes to essentially challenge that deter- 
mination and to bring forth their own evidence. 

Where museums have ongoing consultation with tribes to try to 
work toward figuring out appropriate repatriation, it seems to me 
the denial of extensions is completely coxmterproductive to the 
goals of both the tribes and the museums in doing what the law 
intends. 

Senator Inouye. What is your reaction to testimony that sug- 
gests that some of this delay is deliberate? 

Mr. Kintigh. In some cases, it may be. I was at the NAGPRA 
review committee meeting in Santa Fe in December. In one in- 
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stance, the Park Service said that they certainly did not have much 
evidence that one of these museums had been doing very much. 
They did not know for sure that that was the case, but that was 
the indications they had at the moment. If that is indeed the case, 
I am fully in favor of not giving an extension and I think the civil 
penalties should come into play. 

I think that in some cases there may be deliberate attempts — I 
have no reason to believe that there are deliberate attempts. There 
may simply be people saying. We do not have the money and we 
are just not going to do it. I think that is contrary to the law and 
they should be brought into compliance. 

However, I think that many Indian people — for very understand- 
able reasons — are frustrated by the time this has taken. I can un- 
derstand why people might think that a delay is a consequence of 
stonewalling when in fact it is a consequence of people trying to do 
just the opposite, a very deliberate job that takes a lot of time and 
effort. 

Senator Inouye. Mr. Duckworth, do you believe 8 years is 
enough? 

Mr. Duckworth. Understanding from our experience how com- 
plex some of these issues are — and our situation is admittedly 
much simpler than those faced by other institutions who serve 
many, many different groups, tribes, cultural entities, and what 
have you within their collections — I think it is risky to be arbitrary 
about drawing a line. I would emphasize the number of institutions 
that have met the deadlines and have done so oft times under very, 
very difficult circumstances. 

But I think at the heeirt of the question, Senator, is where good 
faith efforts are not demonstrable, I certainly agree that they 
should be held to the letter of the law and whatever civil penalties 
are provided for and appropriate. As I said, however, with good 
faith demonstrable, for some institutions — because of the complex- 
ity I have alluded to, the size of the collections which have been 
alluded to, and the costs which are involved that without support 
from other sources fall on the hard-pressed operating budgets of 
the institutions — and contrary to popular belief, most of us do not 
have monies in excess of our needs and most of our people do not 
have undelegated time for their activities. So these new respon- 
sibilities oft times have proved very burdensome and have diverted 
institutions from their normal service to their communities and 
their other responsibilities. 

I would be reluctant to say that 8 years is enough for everyone, 
but I would certainly be quick to say that 8 years is enough for 
those who have made less than good faith efforts to comply. 

Senator Inouye. Both of you have mentioned two words that 
have caused lawyers and Members of Congress a lot of heartburn — 
good faith. [Laughter.] 

At the present time, for example, this committee is struggling 
with the determination of good faith as it applies to the Indian 
gaming laws. What is good faith? The States say that they have ex- 
ercised good faith and the Indians say that they have not done 
that. 

Do you have any other suggestions other than good faith? 
[Laughter.] 
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Mr. Kintigh. If I might elaborate on the good faith, I would en- 
courage Interior to consult with some of the tribes that are working 
with those very museums and see if they feel that there has been 
good faith. I think in many cases you would find that the tribes — 
and some of those museums have had to consult with more than 
100 tribes — that you find the tribes would say that there has been 
good faith. So even from a tribal judgment of those specifically in- 
volved — certainly not in all cases, and not in every instance — but 
I think you might find that from a tribal perspective you would get 
good faith. 

I think at this point it is appropriate for whatever good faith is 
for there to be a fairly high standard for that — a higher standard 
than 3 years ago. 

Mr. Duckworth. Almost anything that poses an imponderable 
for lawyers are well beyond museum directors' ability to cope with. 

Senator Inouye. Lawyers make good money on that. [Laughter.] 

I wish to thank all of you and all the witnesses. This has been 
a very good hearing. My only regret is that my fellow committee 
members are not here. But I hope you will understand that we 
have a few other problems lurking around the halls, such as 
Kosovo and the budget and things like that. 

The record will be kept open for the next 3 weeks. Your full pre- 
pared statements will be made a part of the record. If you have any 
addenda you would like to provide us or other testimony, please 
feel free to do so. 

With that, the hearing is adjourned. 

[Whereupon, at 12:10 p.m., the committee was adjourned, to re- 
convene at the call of the Chair.] 
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Additional Material Submitted for the Record 


Prepared Statement of Tim McKeown 

Thinking about 25 U.S.C. 3002, there seems to be one other issue that might ben- 
efit from amendement. While the statute calls for “^ave protection,” I think that 
this section has been interpreted to mandate excavation of Native American graves 
by requiring the Federal official to go through the “ownership” process in subsection 
(a). This despite the requirement at 25 U.S.C. 3002 (d)(2) that “the disposition of 
and control over any cultural items-excavated or removed under this subsection 
shall be determined as provided for in this section,” While the later subsection can, 
and I beleive should, be interpreted to mean that the land manager does not have 
to go through the disposition and control procedures for items that are not exca- 
vated or removed, the Bonnichsen case has put everyone on edge. They are excavat- 
ing all graves to make sure they have enough information to determine disposition. 

One possible solultion would be to amend 25 U.S.C. 3002 (a) as follows: 

(* *) in the first sentence, bv deleting the words “discovered on” and replacing them 
with the following: “removea from” 

That will bring section (a) in line with section (d). 

The other issue that I have heard raised has to do with the notification process 
related to the disposition of cultural items that are excavated or removed from Fed- 
eral or tribal lands after November 16, 1990. As it stands, the regulations require 
the land manager to publish notices in the local newspaper, but not in the Federal 
Register. This was a purely pragmatic decision done when the regulations were 
being finalized to keep the cost of notification with the land managing agency. Some 
have said that all notices should be done in the Federal Register, That is probably 
a good idea for consistency sake. This might be accomplished by amending 25 U.S.C. 
3002 as follows: 

(*) after subsection (a)(2), adding the following new subsection as (a)(3): “If the 
disposition or control over any particular Native American cultural item is deter- 
mined pursuant to this section, the Federal agency concerned shall, not later than 
6 months of the determination, notify the affected Indian tribes or Native Hawaiian 
organizations. A copy of each notice shall be sent to the Secretary who shall publish 
each notice in the Federal Re^ster. 

This text is based on the similar requirements for inventories at 25 U.S.C. 3003 
(d). There may need to be some wordsmithing to fit it in, but I think it should go 
in as 25 U.S.C. 3002 (a)(3). 


Prepared Statement of Armand Minthorn, Confederated Tribes, Umatilla 

Indian Reservation 

Good morning Chairman Campbell, Vice-Chairman Inouye and distinguished 
members of the Senate Committee on Indian Affairs. I am Armand Minthorn, mem- 
ber of the Board of Trustees for the Confederated Tribes of the Umatilla Indian Res- 
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ervation. We appreciate the opportunity to testify on the oversight of NAGPRA 
today. 

Tod^ you have heard, and will continue to hear problems in the imp^lementation 
of NAuPKA, binding requirement, regulations and agency compliance. First I would 
like to discuss the great strides NAGPRA has made toward assisting Native peoples 
make decisions that effect the daily lives of our tribal members. Next, I will discuss 
the problems my tribe has encountered in implementation. 

I am not here today simply to point out the difficulties in implementing NAGPRA. 
I am also here to note the accomplishments NAGPRA has made. NAGPRA has had 
the effect of recognizing the significance of tribal beliefs, not just to individual tribal 
members, but to the Nation as a whole. NAGPRA allowed over 500 distinct tribal 
cultures to retain the rights to their life>ways, a life-way which had been taken 
away by the U.S. Government through policies and practices over 2 centuries. 
Under NAGPRA tribes not only protect the remains of our ancestors, but that by 
helping our ancestors, we improve the well being of our communities. 

Prior to the enactment of NAGPRA, there was no process, no way tribes could 
protect their ancestors held by museums and agencies, and tribes were powerless 
to take care of our ancestors. This conduct continued even over the objections of 
tribes. This ignored the basic human right that tribes must have a voice in the 
treatment of their ancestors. NAGPRA ended this and finally established that any 
system which overlooked this most basic premise of human rights should not be tol- 
erated in a society which values religious freedom and honors individual rights. 
Upon the enactment of NAGPRA, Senator Inouye stated that the past practices to- 
ward Indian graves flagrantly violated the civil rights of America’s first citizens. 
This was a powerful statement. NAGPRA is civil rights legislation, returning rights 
to the tribes which have been taken away since earliest days of this republic 

The National Park Service has been charged with implementing NAGPRA, and 
has instituted programs which have helped tribes implement NAGPRA including 
grants to tribes and museums. Grants allow tribes to effectively consult with muse- 
ums and Federal agencies and pursue repatriation rather than merely being observ- 
ers to the process. This consultation under NAGPRA, the formal process of negotia- 
tion, cooperation and policy-level decisionmaking between sovereigns is a bilateral 
decisionmaking process which insures effective implementation of NAGPRA. These 
grants represent a powerful tool for tribes to identify the museums which have 
NAGPRA items and actively seek repatriation. 

Today, even with the important first step NAGPRA has made in reco^izing the 
basic human rights of tribes to rebuiy their ancestors, problems exist with the im- 
plementation 01 NAGPRA. There have been complaints by the tribes that the NFS 
is under funded, under staffed, and is currently unable to brinmng dozens of agen- 
cies and hundreds of museums into compliance I with a law such as NAGPRA. Con- 
gress can assist the NPS solve this problem by increasing funding for NAGPRA im- 
plementation, and specifically to NAGPRA grants. 

There has been a great deal of public reaction to the implementation of NAGPRA, 
much of it negative toward the tribes. What is missing from the public debate on 
NAGPRA is the fundamental recognition that tribes have a right to insure their an- 
cestors graves are protected. Congress faces many challenges. It should strongly re- 
sist any attempts to weaken the protections to Indian graves provided by NAGPRA, 
because any attempts to do so would defeat the purpose of NAGPRA and continue 
to erode tribal civil rights and human rights. 
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SENATE COMMITTEE ON INDIAN AFFAIRS 
HEARING ON THE IMPLEMENTATION OF THE 
NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION ACT 

BY 

SHERRY HUTT 
APRIL 20, 1999 


Mr. Chairman and members of the committee, I am Sherry Hutt, 
a Superior Court judge from Arizona and a White Mountain Apache 
Tribal Appellate judge, although I am not here to represent tribal 
interests. I am also a trustee with the Heard Museum and a PhD 
candidate in Forestry, although I am not here to advocate for 
museums or for science. Rather, I will draw upon my experience of 
the last fifteen years in writing and teaching in the area of 
cultural property law in order to relate to you some perspectives 
on the implementation of the Native American Graves Protection and 
Repatriation Act. I am pleased to have been invited to give 
testimony on the law. 

My comments will be divided into two areas. First, I will 
address NAGPRA and its contribution to the area of cultural 
property law, and then I will address some of the areas of concern 
which have arisen and which may yet arise, together with some 
suggestions for resolution of those issues. 

First, this Committee must be commended for its past efforts 
in providing the citizens of this country with a law which promotes 
equality of property rights for Native Americans. Such rights were 
not generally recognized in our society or enforceable in court. 
This law does not create a special class of persons in Native 
Americans, but rather guarantees to native people the right to 
control the disposition of their dead and the burial items of those 
deceased ancestors, as well as to obtain improperly removed items 
of sacred property and cultural patrimony. The elegance of this 
law is that it does not give special rights to Native Americans, 
Native Hawaiians and Alaska Natives, and therefore does not violate 
the 14th Amendment. Instead NAGPRA requires that the equal 
protection of property rights otherwise established in this nation 
be afforded to Native Americans. This law has become one of the 
most significant pieces of human rights legislation since the Bill 
of Rights. 

NAGPRA is consistent with, and incorporates within, “otherwise 
applicable property law” (25 USC 3001 sec. 13) . To further the 
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understanding and application of the law we may draw upon the 
wealth of established property rights principles. The NAGPRA 
protected categories are consistent with those types of items for 
which analogous protection has been assumed for non-Native 
Americans as part of our common law of property. 

The remains of the deceased and their burial items may not be 
owned or sold in this country and are subject to disposition 
according to the wishes of the relatives of the decedent. NAGPRA 
accords this same respect to the remains and burial items of Native 
Americans. No longer will the human remains and burial items of 
native people be assumed to be government property when they are 
located on government land or are in a repository which receives 
federal funds and which for the most part came into possession of 
the items after exhumation due to a permit for scientific study or 
infrastructure improvement activity. 

Sacred items, needed for use by traditional religious leaders 
for traditional practices by present day adherents, and inalienable 
items of cultural patrimony all receive protection under NAGPRA 
comparable to the unquestioned protection given to similar items 
held by non-Native American groups. Sacred items stored in the 
cave of a medicine man are not free for the taking due to the 
failure to place them under lock and key any more than ceremonial 
items left in an unlocked church are available to anyone who may 
desire them. The cultural patrimony which defines a culture, such 
as the Wampum belts of the Onondaga Nation, are not available for 
sale any more than the Liberty Bell or Statue of Liberty would be 
considered marketable items. 

When the law was first passed there was concern expressed that 
Native Americans would give an expansive definition to "sacred 
objects" and that all native ethnographic material would be removed 
from museums. In fact that has not occurred and the narrow 
definition of the law has become understood as the parameter for 
protection. A year ago veterans of World War II expressed horror 
over the treatment of pieces of the u.S.S, Arizona removed and 
discarded during the construction of the memorial in the Honolulu 
harbor. They were shocked over the treatment of "sacred" property. 
I mention this to show that native people are not alone in their 
concept of sacred as an attribute of special property. The concept 
of sacred is generally recognized by all people, but is afforded 
protection only in certain limited circumstances. 

There is no provision in NAGPRA which would rec[uire the 
repatriation of a item for which the possessor holds lawful title. 
The law expressly avoids creating a "taking" of private property to 
effectuate a public purpose in violation of the Fifth Amendment. 
Sacred objects may be individually owned and be subject to 
alienation pursuant to the property laws of a tribe. Items which 
are now considered to be cultural patrimony may not have been 
imbued with such distinction at the time they were separated from 
the group and are not subject to the requirements of NAGPRA. The 
law requires that federal agencies and those museums which receive 
federal funds look into their collections and question their lawful 
title to protected items. Property rights must be established as 
of the time the protected item was separated from the group. 
Assumptions of ownership are insufficient, therefore, the removal 
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of items pursuant to an Antiquities Act or Archaeological Resources 
Act permit , which assumed government ownership and control , is 
insufficient to convey title. Lack of regard for Native American 
property rights may no longer be condoned. 

To summarize the law, it may be said that NAGPRA is wholly 
consistent with American ideas of property rights. In its present 
form the law is internally consistent and unambiguous in its 
adherence to prevailing concepts of property law. Quite simply, 
the law provides a process by which federal agencies and museums 
which receive federal funds can go about the task of righting past 
wrongs in a consistent manner. The Congress has rectified past 
injustice and in so doing has saved agencies and museums 
considerable effort and expense in devising a management plan which 
is fair and efficient. 

It is my belief that many of the areas of conflict which have 
been referred to your attention are either the product of a lack 
understanding or experience with the law, or may be resolved by 
administrative action in the implementation of the act. There are 
just a few areas where amendment may refine rather than unbalance 
that which is an artful compromise. 

Previously, amendments to Section 3. Ownership, were proposed, 
which, if passed, would have disrupted the perfect harmony of 
NAGPRA with property law. Section 7, Repatriation and Section 3. 
Ownership each speak to different circumstances and are not 
interdependent components of the law. Section 7. deals with 
protected items in the possession of federal agencies and museums 
which receive federal funds and which have been long separated from 
the land. A stay of repatriation for items in collections may be 
obtained in order to complete scientific study of major benefit to 
the United States. There is no such provision in Section 3. for 
good reason. Section 3 . applies to new discoveries where the 
disposition of the items is to be determined in the first instance. 
Ownership in the federal landowner is not presumed. Instead, 
acquisition is deferred until a determination is made as to 
ownership rights. If NAGPRA applies then possession goes to the 
culturally affiliated tribe having standing to receive the human 
rema ins and cu 1 tura 1 items . I f the government were to reta in 
protected items for scientific study, it would be exercising 
dominion and control. The government would be asserting a property 
right hostile to the proper owner. The practical effect of such an 
amendment would be to eviscerate any curative effect of NAGPRA and 
Section 3. would become mired in ambiguity. 

Recently, complex and protracted litigation erupted after the 
discovery of ancient human remains on federal land. Scientists 
contend that they are entitled to study the remains prior to agency 
compliance with NAGPRA. There are several simple responses to the 
issues raised in the lawsuits. First, there is no right of a 
private individual to take control of government property for 
study. Second, only descendants, or those designated as culturally 
affiliated under the due process provisions NAGPRA, have standing 
to claim the remains. The federal agency did have the ability to 
take whatever action it deemed appropriate initially, but upon 
determining that the remains where those of a Native American 
further action would be dependent upon receipt of permission from 
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the individual or tribe with the authority to give approval. The 
issue raised by NAGPRA is not one of Indians versus science. 
Rather the issue is one of property rights. Permission pursue 
scientific research must come from the party with the right to 
grant it . 

There are also agencies and institutions which claim that 
NAGPRA places burdensome responsibilities on them for compliance. 
This issue should not concern this committee. Congress has 
authorized grants to assist in NAGPRA compliance, federal agencies 
and museums have now had almost nine years to bring their 
collections into compliance, and the federal curation regulations 
require a standard of professionalism in collections, which, if 
adhered to, would facilitate the due process requirements of 
NAGPRA. 

It is now time for Congress to consider funding the position 
of a prosecutor to evaluate and pursue sanctions for violations of 
the act under the civil penalties provision (25 USC 3007). One 
method of funding would be an amendment to the law which would 
allow the Secretary of Interior to retain the proceeds from an 
action to assist in funding the administration of NAGPRA 
compliance. 

Another area of potential dispute concerns the determination 
of cultural affiliation. This concern arises from two areas; the 
method of determination of cultural affiliation and the level of 
proof necessary to make the determination. In neither case is 
amendment to the law warranted. Again, amendment may lead to 
imbalance in the law and to future controversy. The determination 
of cultural affiliation is a fact intensive process which is best 
served by a law which is flexible. NAGPRA provides that evidence 
to support cultural affiliation for repatriation may be scientific, 
ethnographic, oral history, or other means. The initial 
determination is made based on any competent evidence. There is no 
quantitative threshold in the law, therefore the standard would be 
within the bounds of reasonable discretion. The decision must not 
be arbitrary or capricious or emanate from an abuse of discretion. 
This is the standard which applies generally to the deference given 
to the decisions of agency officials. The level of proof 
necessary to resolve a claim in the face of a dispute is a 
preponderance of evidence. This is the level of proof which 
applies in courts of law in most civil proceedings. There is no 
requirement that proof be grounded in scientific study and be 
established to a "scientific certainty." Such an exacting level of 
proof is not required by NAGPRA and does not exist in law or 
science, except as to those concepts so devoid of question that 
they have become laws of science. 

The NAGPRA process now requires that the federal agency 
official or museum director make a determination of cultural 
affiliation for each of the human remains and associated burial 
items in the collection and record their decision on the inventory. 
There is no requirement that the decision be subject to prior 
approval or editorial review by some government official or other 
body. The NAGPRA administrator charged with the publication of 
inventories does not possess editorial discretion. That the law 
did not provide such a bottleneck was not a mere oversight. The 
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NAGPRA administrator may provide guidance for compliance and has in 
practice included disclaimers on questionable notices where 
compliance with due process under the law was in doubt, but not 
where sufficiency of evidence was questioned. Cultural affiliation 
may be shown by any competent evidence and the law does not set 
preferences for types of evidence, nor does it set quantitative 
levels of proof , 

Another area of concern related to the determination of 
cultural affiliation is rooted in an administrative problem, which 
may be best resolved by administrative action. At present the same 
office within the Department of Interior which is charged with the 
responsibility for Park Service compliance with NAGPRA has been 
assigned the responsibility for the administration of NAGPRA, 
including staff support to the Review Committee. This dual 
function is fraught with looming issues of conflict of interest, 
due to the fault of no one person, but rather due to the 
irreconcilable differences of interests to be represented. For 
example, a park may look to the Departmental Consulting 
Archaeologist (DCA) , for assistance in making a determination of 
cultural affiliation, as well as in other areas of NAGPRA 
compliance or curat ion. The DCA is also charged with the 
administration of NAGPRA, including NAGPRA compliance and the staff 
support to the Review Committee which will hear any disputes 
between tribes and federal agencies, such as the National Park 
Service. This conflict of interest may only be resolved by 
placing NAGPRA compliance, including NAGPRA grants administration 
and staff support to the Review Committee, in an area of the 
Department of Interior which is not also in a position to advocate 
for tribes or the interests of science. The Secretary has several 
available options, which may receive support from this committee, 
but which do not require Congressional action. The DCA may then 
retain responsibility for NPS compliance and any special duties, 
such as the current memorandum of agreement between NPS and the 
Department of Defense, in which the DCA is assisting the Corps of 
Engineers address NAGPRA issues. 

This suggestion is not intended as an attack upon the DCA, 
whose position exists to further science. The office of 
Archaeology and Ethnography and the DCA performs many important 
functions, not the least of which is the mission to educate which 
has resulted in an exemplary partnership with the Justice 
Department. Together they train lawyers in the civil and criminal 
aspects of cultural property law so that they may defend our 
cultural heritage and prosecute those who violate protection laws 
such as the criminal provisions of NAGPRA. 

Of all of the suggested amendments to NAGPRA which you may 
consider there are just a few which could enhance the law without 
disrupting the current balance. One possible action would be to 
amend the law to allow lands ceded via ratified treaties to be 
considered as a tribe's aboriginal territory along with those lands 
identified by decisions of the United States Court of Claims or the 
Indian Claims Commission (25 USC 3002 (a)(2)(c)), when determining 
priority of claims under Section 3. Also, some questions have 
developed in the application of the criminal law, 18 USC 1170 (b) , 
concerning the definition of "obtained." Trafficking in protected 
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items obtained in violation of the act is a criminal offense. One 
may obtain items from government or Indian land without permission, 
or they may obtain items by converting them or withholding them 
from the repatriation process. Since in the second instance the 
item may have been initially obtained without criminal activity, it 
may add clarity to the law to state "obtained or retained” in 
violation of the act. This omission is not fatal to the success of 
the law, but may forestall possible challenges. 

Finally, the existence of conflicts arising from the NAGPRA 
process is not a cause for concern. Conflicts will inevitably 
arise, but the law has a built-in process for dispute resolution, 
which relies on the collective wisdom of a respected and capable 
group, the Review Committee. This dispute resolution coalition has 
the flexibility to fashion creative solutions to the most complex 
problems, in a manner not possible in the courts. Over time 
NAGPRA, with the guidance of the Review Committee, will develop its 
own culture of adherence. Remember, NAGPRA changed the rules after 
84 years of doing business without consideration of Native American 
cultural property rights and will it take more than 10 years for 
equal protection of the law to become part of the fabric of our 
culture. 
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June 3, 1999 

Senator Daniel K. Inouye 
Vice Chairman 

U.S. Senate Committee on Indian Affairs 
838 Hart Senate Office Building 
Washington, D.C. 20510 

Dear Senator Inouye, 

Thank you for inviting me to provide text for possible 
amendments to the Native American Graves Protection and 
Repatriation Act. This law has been called a "true compromise" 
that mediated the interests of Indian tribes, Native Hawaiian 
organizations, museums, and agencies regarding the disposition 
or repatriation of Native American cultural items. NAGPRA has 
largely been successful in clarifying the rights of lineal 
descendants, Indian tribes, and Native Hawaiian organizations. 
The following amendments are offered in the spirit of that 
compromise to clarify the law. Any amendments which would 
substantively change the law and alter the balance would 
compromise the success of NAGPRA as a property rights law. 

1, Amend Section 3. Ownership to Section 3. Disposition. This 
term accurately reflects the process mandated by Section 3. In 
effect the law directs that upon future discovery of protected 
items the land manager will make a determination of rights to 
the item. Human remains cannot be owned, but a disposition may 
be made of protected items which are not to be accessioned by 
the land management agency. Specifically the amendment would be 
as follows: 

Sec. 3. of NAGPRA (25 U.S.C. 3002) is amended- 

(1) in the title, by deleting the word "OWNERSHIP" and replacing 
it with the following; "DISPOSITION" 

(2) in paragraph (a) , by deleting the words "ownership or 
control of: and replacing them with the following: "disposition 
of and control over" 

(3) in paragraph (a) (2) (c) , by adding after the words "is 
recognized by a" the following: "treaty, statute, or" 

(4) in paragraph (c) (3), by deleting the words "ownership and 
right of control of the" and adding after the words "disposition 
of" the following: "and control over" 


2. The inability of federal agencies to withhold certain 
information from disclosure has frustrated the purpose of the 
law. The following new section should be added to the law as 
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Section 16 of the Native American Graves Protection and 
Repatriation Act (25 U.S.C. 3014): 

"Section 16. AUTHORITY TO WITHHOLD FROM DISCLOSURE 
Upon the request of a lineal descendauit, Indian tribe, or Native 
Hawaiian organization, the head of a federal agency may withhold 
information related to consultation about specific human 
remains, funerary objects, or objects of cultural patrimony from 
disclosure to the public if the Federal agency determines that 
disclosure will: 

(1) be detrimental to the practice of traditional Native 
American religion by present day adherents; or 

(2) provide public access to information that an Indian 
tribe or Native Hawaiian organization considers inalienable." 


3. Currently the Review Committee is charged with making 
recommendations for the disposition of culturally unidentifiable 
human remains, but not the associated funerary objects of those 
individuals. This is inconsistent with traditional notions of 
property law. Section 8 (c) of the Native American Graves 
Protection and Repatriation Act (25 U.S.C. 3G06 (c) ) is amended 
as follows: 

(1) in paragraph (5) , by adding after the words "culturally 
unidentifiable human remains" the following; "and associated 
funerary objects" 

(2) in paragraph (5), by adding after the words "such remains." 
the following: "and associated funerary objects." 


4 . Two alterations to the use of civil penalties would further 
facilitate the act. One suggestion is to allow the Secretary to 
retain fines collected to fund enforcement and the other would 
allow the Secretary to give awards to individuals who provide 
information leading to civil penalties, such as is provided in 
the Archaeological Resources Protection Act (16 U.S.C. 470gg (a) 

) . 

Section 9 of the Native American Graves Protection and 
Repatriation Act (25 U.S.C. 3007) is amended by adding the 
following new paragraph: 

" (e) Enforcement . Penalties collected under this section 
will supplement the appropriation bearing the cost of related 
enforcement activities. 

The Secretary may: 

(1) pay to any person who furnishes information which 
leads to the finding of a civil penalty (except officers or 
employees of the United States or any State or local government 
who furnishes information or renders service in the performance 
of official duties) an amount not to exceed one half of such 
penalty or $5000, which ever is less: and 

(2) reduce a penalty if the violator agrees to pay 
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appropriate restitution to the aggrieved party or parties or may 
pay to aggrieved parties as restitution an amount not to exceed 
the amount of the penalty." 


5. Section 4 ILLEGAL TRAFFICKING IN NATIVE AMERICAN CULTURAL 
ITEMS, is divided into two sections, which in practice have no 
legal distinction and which has caused some confusion in 
criminal cases. Subsection (a) prohibits trafficking in Native 
American human remains "without the right of possession." 
Subsection (b) makes it a crime to traffick in cultural items 
"in violation of the Native American Graves Protection and 
Repatriation Act." Subsection (b) may be violated in one of two 
ways: 1. in contravention of Section 3. OWNERSHIP by removing 
protected items from federal or Indian land without the right of 
possession; or, 2. in contravention of Section 7. REPATRIATION 
by obstructing the repatriation process for a protected item 
without the right of possession for that item. Therefore in any 
criminal case the essence of the crime is the trafficking of a 
protected item without the right of possession. 

Sec. 4 (a) ILLEGAL TRAFFICKING-- (18 U.S.C. 1170) is amended as 
follows : 

(1) in the title of sec. 1170, by deleting the words "Human 
Remains and" 

(2) in subparagraph (a) , by: 

(a) deleting the letter "(a)" 

(b) deleting the words ", the human remains of a Native 
American" and replacing them with the following: "any Native 
American cultural items" 

(c) deleting the words "those remains" and replacing them 
with the following: "those cultural items" 

(3) by deleting subparagraph (b) 


6. The law may be further amended by adding a civil prosecution 
component analogous to that in ARPA (16 U.S.C. 470ff), by adding 
the following new section (25 U.S.C. 3015) : 

"Sec. 17. CIVIL PENALTIES FOR ILLEGAL TRAFFICKING IN NATIVE 
AMERICAN CULTURAL ITEMS 

(a) Any person who trafficka in Native American cultural 
items without the right of possession may be assessed a civil 
penalty by the Secretary. No penalty may be assessed under this 
section unless such person is given notice and opportunity for a 
hearing with respect to such violation. Each violation shall be 
a separate offense. Any such penalty remitted to the Secretary 
may be mitigated by the Secretary. The amount of such penalty 
shall be determined under regulations promulgated pursuant to 
this Act, taking into account in addition to other factors- 

(A) the commercial value of the item, and 

(B) the costs of curation, disposition and reburial. 
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Such regulations shall provide that, in the case of a 
second or subsequent violation by any person, the amount of such 
civil penalty may be double the amount which would have been 
assessed if such violation were the first violation by such 
person. The Secretary may agree to reduce the penalty amount if 
the violator agrees to pay restitution to the aggrieved party or 
parties. The penalty amount may exceed the amount cf 
restitution. 

(b) (1) Any person aggrieved by an order assessing a civil 
penalty under subsection (a) may file a petition for judicial 
review of such order with the United States District Court for 
the District of Colunbia or for any other district in which such 
person resides or transacts business. A such a petition may 
only be filed with the 30 -day period beginning on the date the 
order making such assessment was issued. The court shall hear 
such action on the record made before the Secretary and shall 
sustain his action if it is supported by substantial evidence on 
the record considered as a whole. 

(2) If any person fails to pay an assessment of a civil 
penal ty- 

(A) after the order making the assessment has become a 
final order and such person has not filed a petition for 
judicial review of the order in accordance with paragraph (1) , 
or 

(B) after a court in an action brought under paragraph 
(1) has entered a final judgment upholding the assessment of a 
civil penalty, the Secretary may request the Attorney General to 
institute a civil action in a district court of the United 
States for any district in which such person is fovind, resides, 
or transacts business to collect such penalty and such court 
shall have jurisdiction to hear and decide any such action. In 
such action, the validity and amount of such penalty shall not 
be subject to review. 

(c) Hearings held during proceedings for the assessment of 
civil penalties authorized by subsection (a) shall be conducted 
in accordance with section 554 of the title 5 of the United 
States Code. The Secretary may issue subpoenas for the 
attendance and testimony of witnesses and the production of 
relevamt papers, books, and documents, and administer oaths. 
Witnesses sumnoned shall be paid the same fees and milage that 
are paid to witnesses in the court of the United States . In 
case of contumacy or refusal to cbey a subpena served upon any 
person pursuant to this paragraph, the district court of the 
lAiited States for any district in which such person is found or 
resides or transacts business, upon publication by the United 
States and after notice to such person, shall have jurisdiction 
to issue an order requiring such person to appear and give 
testimony before the Secretary or to appear and produce 
documents before the Secretary, or both, and any such failure to 
daey such order of the court may be punished by such court as 
contenpt thereof . ” 
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Thank you for your consideration of the above suggested 
amendments to the Native American Graves and Repatriation Act. 
I remain at your service to assist in any manner that you deem 
appropriate . 


Sincerely, 


Sherry Hutt 



66 


United States Senate 
Committee On Indian Aflfeirs 


Oversiglit Hearings 
Implementation of the 

Native American Graves Protection and Repatriation Act 


Testimony By 
Rosita Worl, Ph.D. 
Sealaska Corporation 


Washington, D.C. 
April 20, 1999 



67 


Chainnan Campbell 
Vice Chairman Inouye 


My name is Rosita Worl and 1 am currently serving in the capacity of Interim Executive Director 
of the Sealaska Heritage Foundation. The Foundation’s membership includes the Board of 
Directors of Sealaska Corporation which is the regional Native Corporation for Southeast Alaska 
and was created under the Alaska Native Claims Settlement Act of 1 971 . Sealaska is also 
recognized as a tribe for the statutory purposes of NAGPRA. 

I have been involved with NAGPRA as a Board Member of the National Museum of American 
Indians and as a consulting tribal anthropologist to The Central Council of Tlingit and Haida 
Indians of Southeast Alaska I have witnessed the benefits of NAGPRA through my participation 
in ceremonial activities in which cultural objects returned under NAGPRA to clans in Southeast 
Alaska have been used as they were originally meant to be. 

On occasion 1 have written and discussed various aspects relating to the implementation of 
NAGPRA with our Alaskan Congressional Delegation. Thus I was very pleased when I learned 
that The Committee On Indian Affairs would be holding a hearing on the implementation of 
NAGPRA, and I am very honored to be here today 

In the interest of time I will highlight a few issues However, before 1 begin my discussion, I 
would like to note for the record that Sealaska concurs with the nine recommendations that were 
outlined in a Memorandum dated April 14, 1999 to the Chair and Vice Chair of this Committee 
from the Minority Committee Staff in reference to this Oversight Hearing. I would especially 
emphasize our wholehearted support for the recommendation to “Replace the NPS with another 
administering agency that would not have the inherent conflict of interest which exists in the 
Office of Chief Archaeologist with the National Park Service.” 1 have written to my Delegation 
about this issue and 1 know that this specific concern has emerged throughout Indian Country and 
in Hawaii. 1 am also under the assumption that others will speak in-depth on this issue during the 
course of this Hearing 

1. Recommendation: To implement an oversight process that ensures that museums and other 
entities act on repatriation claims on a timely basis. 

To illustrate the basis of this recommendation, 1 would like to cite one example which 
substantiates this recommendation. We have one repatriation claim for over 40 objects of 
cultural patrimony fi-om the University of Pennsylvania Museum of Archaeology and 
Anthropology that was initially submitted in September 26, 1995. The clan submitted 
information to validate its claim. The existence of clans among the Tlingit and their 
patterns of communal ownership of property are well established within the ethnographic 
literature and several legal c^s including the most recent and widely-published Whale 
House decision in the Chilkat Tribal Court. This repatriation petition was modeled on 
similar information that other museums have accepted and honored in their return of 
objects to clans. The University of Pennsylvania Museum in this instance continued to 
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request further information including the “use and origin” of the objects. They then 
wanted tapes from the clan elders In the third year of the process, another tribe within 
the same community made a claim for the same objects. The first claimant responded by 
submitting a list with the signature of all its members and a resolution stating that the clan 
would remain with the first claimant Although this repatriation request was clouded with 
a conflicting claim, the Museum has made no attempt to resolve the issue and instead 
continues to ask for even more information. We understand that this collection is the 
centerpiece of University of Pennsylvania exhibits, and the clan views the Museums 
continuing questions and lack of action over a four year period as a delaying tactic. 

2 Recommendation Congress should appoint a Committee of Native American Religious 
Leaders and Scholars and representatives from the academic community to define “Sacred” 
taking into consideration the sociocultural changes within Native American tribes and the 
phenomenon of religious renewal. 

I note that the Committee Staff pointed out in its Memo that the NPS views are that there 
“sacred” should be narrowly interpreted and evidence of alleged sacred ness must be 
submitted to substantiate claims I believe that this view sets a contentious framework for 
Native Americans who have taken an opposite position. Many tribes are involved in 
religious renewal processes and some are finding that conditions have changed 
dramatically from the environment of their ancestors. All cultural processes, including 
religion, evolve and Native Americans must also have the ability to change and alter their 
practices to accommodate current conditions This is a complex issue, and I would urge 
this Committee to have a focused and independent review of the definition of sacred and 
its interrelationship with religious renewal 

3 Recommendation Congress should adopt a policy to ensure the prompt reburial of culturally^ 
unidentifiable human remains 

I am under the assumption that the evidence that will be required to substantiate claims for 
cultu rally-unidentifiable human remains will be onerous, costly and time consuming It is 
my recommendation that Congress should adopt a policy that would automatically return 
and rebury culturally-unidentifiable remains to the site from which the remains were taken 
The same sacred and spiritual beliefs surrounding culturally-unidentifiable remain apply as 
they do to culturally-identifiable remains. This country has honored all unidentifiable 
remains of military personnel symbolized by the “Unknown Soldier” and buried them. I 
believe Unknown Native American human remains deserve the same treatment and 
respect. 


2 
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4 Recommendation to ensure that all museums and entities which receive federal funding comply 
withNAGPRA 

We recently learned through a news articled in early April that the Stockton Parks and 
Recreation Department Tlingit has a 46 foot red cedar Tlingit Totem Pole that it had 
decided to remove, cut it into manageable pieces and send to “a land fill ” The 
provenance of this pole was known, but no contact under NAGPRA had been made with 
our people At this moment we are trying to determine that status of the totem pole. 

5. Recommendation. Congress should expand NAGPRA to the international level in concert with 
federal aid packets to other Nations. 

We have heard disturbing news that Russia has been selling ethnographic pieces from its 
museums to private collectors Although this information is unsubstantiated, we have 
reason to believe it is probable As you are aware Russia presumed to own Alaska prior 
to the United States and during their tenure in Alaska, its representatives removed many 
significant ethnographic objects from Alaska 

6 Recommendation Amend NAGPRA to exempt private collections donated to by private 
collectors museums from repatriation claims. 

It is my understanding that private collectors are reluctant to donate their collections to 
museums since they would be subject to NAGPRA Although I would favor the return of 
such collections to the original owners, and I would encourage cpllectors to do so, 1 am of 
the opinion that this will not be a widespread practice. I would favor collections in 
museums rather than in private collections where the respective tribes would be at least 
able to view the objects 
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Sanator Inouye, Members of ttw Committee, my name is Tex Hall and I am ttie 
Chairman of the Three AITillaied Tribes. We ate the Mandan, HMalaa and Arikara Nations of 
the Ft BerthoM Reservation in North Dakota. I am also Chairman of the Aberd e en Area Tribal 
Chaiimen's Association, and I present my testimony today on behalf of seventeen Northern 
Plains tribes. Thank you for the opportunity to offer our comments and concerns regarding 
the implement a t i on of the Native American Graves Protection and Repatriation Act (NAGPRA). 

Our North Dakota tribes, the Standing Rock Sioux, the Spirit Lake Sioux, the Turtle 
Mountain Band of Chippewa and our people, the Three Affiliated Tribes, have been active in the 
issues of reburial and repatriation since 1985. We repatriated and reburied more than 2,000 of 
our ancestors in 1989, then joined a national intertribal coalition to work for the passage of 
NAGPRA. We have since reburied more than 3,000 additional ancestors, as well as their 
personal burial property. We fought hard to get this law, and we have worked hard to locate our 
relatives and bring them home. We did this because our elders told us to; they said our spiritual 
beliefs tell us our ancestors suffer every day they languish in the scientific repositories of this 
country. We did it because we never forget our dead, we love them, we respect them, and 
because we believe they, too, should enjoy the self-evident, human right to rest in peace. 

Senators, we did not work so hard for the passage of this law so that it would protect the 
interests and desires of the science and museum industries. Everybody knows this law was 
passed so our ancestors and our sacfed things could come home to us. Everybody knows it was 
passed at our insistence, and that the museum and science industries opposed it with all of their 
might and resources, it has always been our understanding that it would protect the rights of the 
deceased and their descendants. 

Yet, since 1990, our tribes have observed the steady erosion of protections to tribes 
granted by the law, and watched as federal, state and academic personnel circumvented the law 
to satisfy their personal, vested interests in our ancestors' remains. We monKored the 
promulgation of regulatory language to implement the Act and watched as the regulatory process 
was used to substantially alter federal Indian policy. We brought these grievances to the 
attention of this Committee at the last Oversight Hearing on NAGPRA held on December 6, 
1995, but received no assistance with the issues we raised. We have also closely monitored the 
activities of the NAGPRA Review Committee, spending thousands of precious dollars to send 
our representatives to meetings where our questions were not answer^, our concerns ignored, 
minimized or manipulated, and where we watched as federal agencies, museums and 
universities were granted one extension after another with regard to NAGPRA deadlines. 
Members of the Review Committee were, at the same time, inventing repatriation requirements 
for tribes, such as requiring the Minnesota tribes to obtain written permission from a long list of 
tribes before they could repatriate remains. This is documented in the minutes of the January 
1998 Review Committee meeting. The Minnesota request, which had the full support of the 
state, was delayed for almost a year while repeated attempts were made to fulfill this extra-legal 
demand. 

Our Nations are also extremely concerned about a document generated by the NAGPRA 
Review Committee at their Oregon meeting held in June of 1998, where four distinct categories 
of unafniiated Native remains were 'created' without precedent in the Act. We have severe 
problems with these categories, as they are designed to be the foundation upon which science 
will base Its claims to carry out extra-legal studies of our ancestors' remains. Two of the 
categories discuss 'archeological populations.* and whether or not they are extinct or have living 
descendants. Members of the Committee, this term 'archeological populations” is completely 
foreign to our peoples, and comes from a world view and philosophy which has nothing to do 
with the way we define or see ourselves. TTiese eatngort 9 $ have bean cnatad to do nothing 
more than sa$)arata trtbas horn our claims that all so-callad **unafnilalad" Nadva remains 
taken tirom our eollectiva aboriginal homelands are our ancestors. We do noterant 
people who are new to our homelands using their own definitions of us or our histories 
to separate us from our right to rebury our dead. 

Our only 'success* story where the NAGPRA Review Committee is concerned was the 
Federal Register publication of their recommendation for the disposition of tribally unaffiliated 
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remains, where decisions for repatriation and reburial would be left in the hands of intertribal, 
regional coalWons whose joint claims would be based upon our collective aboriginal homelands. 
Provided for in the lew, Johit Intertribal claims EMPOWER tribes, and we have ikme a half- 
doien succeesful Joint reburials to prove it, so we wortwd hard to prevail upon the 
Review ComnWee to make this recommendation to Secretary Babbit, and finaHy, a 
sense of hope and fWr play when it was published for public cormnent But we were told 
in January of 1998 by National Park Service staff that the recommendation was 'dead in the 
water because Secretary Babbit wanted the Review Committee to broker a compromise 
between tribes and the science industry with regard to the final disposition of our ancestors. 

Members of the Committee, the law does not speak of another compromise to be made 
on the part of tribes where our tribally unidentifiable ancestors are concerned. Indeed, we are 
compelled to say again to you that the law was not pessed to protect the interests of science, it 
was passed to protect our peoples. But another compromise was almost obtained from tribes 
without their even knowing It with a $48,000 grant from the Department of Interior, and an 
exclusive, invitation-only forum was planned, to be comprised of science and museum industry 
members and a handful of Native individuals. The plan was to hold a dialogue between 25 to 
30 people, (half of whom would have no desire to protect tribal interests), come up with a 
compromise on behalf of over 500 sovereign nations. 95% of whom would be excluded from 
attending the forum, and forward It to the Review Committee for rubber-stamping before 
presentation to Secretary Babbit. We spoke out egelnst this fonsm because we viewed It as 
a manipulative tool to give a voice to the science and museum Industries In an issue 
where they should have rtone, and the fate of our ancestors would be determined by 
those who only seek to mistreat, disrespect and exploit our dead. Moreover, any more 
compromisee on the part of tribes wouki complete the gutting of the law of Us 
proeactlons to tribes, mostnotably by allowing the Department of Interior to utterly Ignore 
Us trust resoonsibllltv to Indigenous Nations, who should be th e onhr ones to decide what 
happens to our own a n cestor s. We understand that the organizer of the forum, Martin 
Sullivan of the Heard Museum, has now withdrawn from the project, but Is attempting to get 
others to accept the grant and move fonvard with it. Mfo cfo not want anyone but our own 
Nations deckUrtg the Me of our ancestors. We have already made too many compromises; 
we do not wish to make anymore. It's someone else’s turn to compromise. 

Senator Inouye and members of the Committee. I wish I could say that is the extent of the 
problems we have experienced in trying to get this law to work for us. But it Is only the tip of the 
iceberg. Please listen closely to the following statements, and see if you think the law is being 
followed. 

The Great Plains Region of the Bureau of Reclamation signed a Merrtorandum 
of Understanding with the Smithsonian Institution to transfer our ancestors' remains and 
personal burial property to the ownership of the Smithsonian. NAGPRA is very clear 
in stating that aH federal agencies must repatriate Native remains excavated from lands 
they manage orwhich are funded with federal dollars. It does not say It's okay tog: /e 
them to the Smithsonian, nor does the law make any exceptions to this requirement. 

This was done post-NAGPRA, and it was done without our knowledge or permission. 

WO were not consulted, and therefore had no opportunity to protect our irrterests or 
those of our relatives. The Smithsonian Institution has no repatriation deadline, nor do 
they have to meet restrictions on scientific studies, destructive or not. When we reacted 
to this shocking news, Terry Zontec and Myra Geisen of the BOR toid us they dkfnt see 
why we were getting so up^ at them, because the National Park Service and the U. S. 
Aniiy Corps of Engineers had done the same thing. These ancestors' graves were all 
robbed during the MIsaouri River Basin Survey, an enormous archeological project paid 
for by federal dottars, carried out on federal lands, and which was conducted as a 
precursor to flooding us out of our homelands. When asked for copies of the legal 
corflractsNPS signed with the Smithsonian to give away our deceased relalives. Frank 
McManamonoftheNPS denied any knowtedge <rf them. Michael Trimble of the U.S. 
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Army Corps of Engineers, although he said he would not be surprised if such an 
agreement existed between his agency and the Smithsonian, failed to respond to our 
tribal request to investigate the matter and to forward any related documents. Please 
investigate this shocking footnote to the loss of our beloved bottomlands, and ensure 
that all federal agencies fulfill their responsibilities. 

We ask this of you because when we inquired about filing a NAGPRA grievance on this 
matter, we were told by the NPS that it didn't matter WHO inventoried the remains, just 
so that they were inventoried. This is the regulatory authority for the Act making 
statements like this, Senator Inouye, and we need your assistance and intervention. 

We also have documents which show that, rather than follow state law and rebury a 
4,000 year-old body which washed out of a creek on state lands in Nebraska, the 
remains were shipf^ to Douglas Owsley of the Smithsonian on the pretense that he 
would establish tribal affiliation of the remains for the State. Not only did Owsley 
predictably fail to do so, but in a letter reporting this speculative ^finding,* he added a 
request that the remains be transferred to the Smithsonian for accession Into its 
collections, and included a form for this purpose. This was done post-NAGPRA, without 
the knowledge of affected tribes, and 1h9 Nebraska Indian Affairs Commission was 
told tfmt the ramairts were raburladi We have not been able to ascertain where the 
remains are, if they were inventoried pursuant to state and federal law. nor if they were 
added to the Smithsonian's collections. You may recall that Mr. Owsley is one of the 
plaintiffs in the lawsuit brought to prevent the repatriation of Kennewick Man to a 
coalKion of Washington tribes. You may not know, however, that Mr. Owsley purchased 
the airplane ticket of Jamie Chatters, the anthropologist who first examined Kennewick 
Man and a fellow plaintiff, so that Chatters could deliver Kennewick Man to the 
Smithsonian. The U.S. Army Corps stopped Mr. Chatters at the airport and prevented 
him from leaving the state with the remains. When attorneys for the tribal claimants in 
the case contacted the Smithsonian to complain about Owsley's actions in the case, they 
were told that nothing could be done because (a) Owsley was acting on his own personal 
time and money and (b) he is such a renowned scientist that they pretty much leave him 
to his own devices. A quick review of the documents we have provided in this case, 
however, show that Owsley used his position at the Smithsonian to obtain those remains, 
it's no longer personal. Members of the Committee, and our Nations do not believe that 
an individual's professional reputation should be used as a personal exemption to 
obeying the law. 

There are other instances where Mr. Owsley attempted to obtain ancestral remains taken 
from lands within the state of North Dakota, for which we are also prepared to provide 
documentation. We also have written documentation where Mr. Owsley asked a 
museum curator at the University of Nebraska-Lincoln to look the other way while he 
examined remains taken from Bureau of Reclamation lands but which were off-limits to 
everyone but Reclamation personnel. We fear for our ancestors. Members of the 
Committee, because nearly every institution where we have completed NAGPRA 
consultations, we are told that Douglas Owsley of the Smithsonian Institution has been 
there first. He has made a specialty of studying our Northern Plains tribes, and we are 
afraid to find out how many more of our relatives have been spirited away from the 
NAGPRA process. We want you to investigate all allegations of Owsley's attempts to 
fulfill his own agenda in complete defiance of NAGPRA. 

Also, Senators, we wish to tell you of a situation at the University of Nebraska-Lincoln, 
where Professor Karl Rhinehard conducted po$t>NAGPRA, destructive, invasive 
scientific study of Ponca, Pawnee, Arikara artd Wichita ancestors. He extracted DNA 
from the remains of our relatives, and he did this in violation of the law and without our 
knowledge or permission. We know he did this because he published his speculative 
findings in a professional paper in one Instance. In the Wake of Contact Bfologicel 
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Responses to Contact, and openly defied ttie Ponca tribe's posWon of no scientific 
stucty of their remains In another. Incredibly, Rhinehard also Hed to promote his Illegal, 
immoral and unethical research agenda to obtain a federal grant by stating that he 
actuaUy had the Ponca's permts st on to conduct this type of study on their relatlvest 
You may have read media reports of this professor’s exploits, where he put a little Native 
baby's skull on his hand, and made it talk* and say Inane things to make his students 
laugh. He also had sole access to a lab where the remains of an Omaha ancestor were 
found in a drawer wkh Taco Bell wrappers and other trash, and he is suspected of 
removing soft tissue remains from an offidal NAGPRA inventory and from the boxes 
themselves, before the rest of the remains were turned over to the Poncas for reburial. 
The Poncas were led to believe they had received all the remains of their relatives. A 
coalition of fifteen Great Plains tribes seeks a federal investigation into these 
allegations, since a state investigation (conducted by colleagues of Rhinehard's who 
hired him to do forensic murder studies) failed to result in charges against him. 
Moreover, instead of sanctioning Rhinehard for his actions, UNL gave him tenure. We 
are compelled to wonder if acts of this nature are occurring elsewhere, given the 
pervashmness of the regrettable attitudes of the science and museum industries we are 
forced to work with. We fear there are many more tragic stories like this one that just 
have not come to light yet. The University of Nebraska at Lincoln, however, is a site 
where a series of acts it professional misconduct, immoral and unethical research and 
criminal behavior have been carried out without sanctions being brought by any 
institution or agency. We want you to assist us in opening a federal inquiry into the 
matter, since no one has acted on our request. 

Members of the Committee, we also wish to inform you of a situation where a sitting 
member of the NAGPRA Review Committee attempted to extort ancient Native DNA 
from the Whitefish River Rrst Nations Band Reserve in Ontario, Canada. After telling 
the Whitefish River people that his Institution, the University of Michigan, did not have to 
return ancestral remains stolen from an ancient island burial site in their aboriginal 
homelands. Professor John O’Shea informed Whitefish River they could not repatriate 
them because (a) they were not related to the remains despite the fact that they came 
from a burial site used by the band for many centuries and (b) the U of Ml was not 
required, under NAGPRA, to repatriate them to a tribe outside the United States. 

But then O'Shea had an idea, and ha made them an offer: give me your written 
parmlaaion to extract DNA from these ancient ramalns and you can have them 
back, even though we said you're not related to them, and even though the law 
prevents us from repatriating to you. The Band members actuaity went home, 
took a vote on the issue, and the people's answer was a resounding "NOI” 
O'Shea's reply is In the documentation accompanying this testimony, which 
essentially expressed his disappointment that the Band could net be more 
cooperative, since it fbrced him to (1) keep their ancestors' remains, (2) IHt the 
moratorium on study of the remains he had instituted, and (3) cloaed the door on 
any further communications with his university regarding their ancestors' 
remains. 

Members of the Committee, our Nations wish to stand in support of the Whitefish River 
Rrst Nation Band of Ojibwe. and we ask that you do so also. We have Included for your 
review excerpts from the Master's Thesis of Thomas Biron, published by the Univer^ 
of Michigan in 1998, which documents the history of this shocking situation. We feel this 
case very clearly demonstrates the distressing lengths to which Dr. O'Shea is willing to 
go to serve his own scientific interests. We also attach for your review correspondence 
from Dr. O'Shea to the University of Nebraska-Lincoln, in which he makes known his 
feelings regarding the University's moratorium on study of Native remains, which were 
perceived as threats by that University. Our Nations feel extremely uncomfortable in 
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having to entmst this individual to make any kind of recommendation regarding a fair 
and ethical disposition of our ancestors’ remains and burial property, and therefore call 
for his immediate removal from the NAGPRA Review Committee. 

Finally, Members of the Committee, we wish to address the sut^ect matter of the 
resolution passed by the Native Hawaiian group known as Hui Malama I Na Kupuna O 
Hawwaii Nei. This resolution cites many problem areas in the fair implementation of the 
Act due to an inherent conflict of interest present because the regulatory authority of the 
Act, Frank McManamon, Departmental Consulting Archeologist of the National Park 
Service, is an archeologist whose agency must comply with the Act's requirements. Of 
the many problems and frustrations we could share about working with McManamon, 
the one we want to draw to your attention is the testimony he gave to Congress in June 
of 1998 during a hearing regarding the Hastings Bill. This bill, as you know, was 
introduced to amend the Act to specifically allow for scientific study of our dead, among 
other things. McManamon testified that the amendment was not necessary, since the 
Act already allows for study of our ancestors who have been placed in the category of 
tribally unaffiliated. Not only is this untrue, but there is nothing in the Act to provide for 
this or any other type of study. 

Members of the Committee, our Nations regard this statement as nothing more than 
McManamon assigning himself powers and authorities he does not have, such as the 
power to reinterpret language in the Act. NAGPRA specifically states the following, 

"T/ie term ^doeumentatfon' means a summary of existing museum or Federal 
agency records, Including Inventories or catalogues, relevaitt studies, or other 
pertinent data for the limited purpose of datermlnina the geographical origin. 

cultural afOlladon, and basic facts surrounding acquisition and accession of 

Native American human remains and associated funerary oblects sublect to this 

section. Such term does not mean, and this Act shall not be construed to be an 
authorization for, the Initiation of new scientific studies of such remains and 
associated funerary objects or other means of acquiring or preserving additional 
scientific Information from such remains and objects." 

McManamon was actually heard to say, at the January 1998 meeting of the Review 
Committee, that the above statutory language came about to protect museums from 
being forced to carry out studies on our ancestors that they didn't want to do. We 
were shocked to hear this because our tribes fought very hard to get that precise 
language in the law to protect our interests, not those of the museums. Our Nations view 
McManamon’s reinterpretation of the law as a blatant move to make available for 
destructive, invasive studies our ancestors' remains who have had the misfortune to find 
themselves placed in the "unaffiliated" category, not to mention the four “subdivisions" 
referenced in the Review Committee's document entitled “Draft Principles of 
Agreement.' We fear, and rightly so, that he has been working all along to gain for his 
colleagues unhindered access to Native skeletal remains, bone collagen. DNA and other 
data that is not provided for in the Act. A consideration of the billions of dollars to be 
made from the patenting and marketing of Native DNA and DNA by-products fills us with 
fear, for we see what we are up against in trying to protect our ancestors' ancient 
remains. If this type of destructive study were to be allowed without our knowledge or 
permission on Native remains we can legally make joint intertribal claims to. Members 
of the Committee, why did we bother passing a law to protect the interests of tribes, who 
are opposed to any type of scientific study of their ancestors? When the regulatory 
authority for the law can make broad and sweeping changes Just by saying, “This is true 
because I said so,' our Nations believe we have a very serious problem. We are relying 
on you to see that all trust responsibilities pursuant to NAGPRA are fulfilled. 
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Senator Inouye, Members of the Committee, we close our testimony by stating 
that, in the nearly fifteen years our Northern Plains tribes have been active on this issue, 
we have never asked for anything unreasonable. We do not now ask for anything that is 
not accorded any other citizen of this country: the right to rest in peace, our Nations' 
right to protect our deceased relatives, and the right to grant or deny our consent to the 
gathering and collection of Native DNA, skeletal samples and other methods of scientific 
research and inquiry which are currently carried out without our knowledge or consent. 
To carry out any form of research on any person in this room would require your 
signature or that of your next of kin. No such permission has been granted by our 
Nations, yet we and our ancestors continue to suffer from the total lack of respect, 
dignity and ethics consistently shown us by those who seek to exploit us. No Native 
Nation, moreover, has ever ceded by treaty or any other instrument the contents of our 
ancestors’ burials, and there is nothing in any law which allows federal employees to 
transfer ownership in fee title of human remains. 

We therefore ask for a federal inquiry into the activities of the NAGPRA Review 
Committee, particularly where treatment and disposition of our so-called ‘unaffiliated” ancestors' 
remains are concerned. We ask for a federal investigation Into the activities of the Nebraska 
State Historical Society, the Douglas County Sheriffs Office of that state, the University of 
Nebraska-Lincoln and Professor Rhinehard, Douglas Owsley of the Smithsonian Institution and 
the Bureau of Reclamation, the National Park Service and the Corps of Engineers. Put simply, 
we ask you to make the law work the way Congress intended: to protect the rights and 
interests of our Native Nations and our ancestors, and not those of the industries that 
have caused us so many tears and heartbreak. We stand ready to provide you with 
information, documentation and any other assistance you may need to get to the truth of the 
horrific stories we have shared, and we thank the entire Committee for the opportunity to send a 
good voice to you today. 
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The Honorable Senator Daniel K. Inouye 
United States Senate 
Committee on Indian Afibirs 
Washington, DC 20510-6450 

Dear Senator Inouye. 

Once again, we greet you as a relative and hope this finds you in good health and 
spirits and eiyoying life. Thank you for the opportunity to provide information 
regarding the national implementation of the Native American Graves Protection 
and Repatriation Act (NAGPRA). You have requested more information 
regardii^ the NAGPRA Review Committee’s re-clas^cation of our ancestors 
^o have been deemed to be tribally unidentifiable, or culturally unafiBliated 

According to our teachings, there is no such thing as culturally unafiSliated Native 
remains, since we believe that we are related to all that lives, and this teaching 
includes peoples of other indigenous Nations. Some relationships are closer than 
others, of course, but our oral histories teach us not only who our relatives are, but 
where we lived, with whom we shared our aboriginal homelands, and when we 
occupied certain lands and territories. Our teachings regarding the ancient remains 
taken fi-om our collective aborigmal homdands tell us we have a respon^ility to 
each ancestor, no matter when they lived or died. Our teachings also tell us that 
subsequent curation and sdentific study has caused grievous spiritual abuse and 
suffering to our ancestors. It is for tlm reasons that we have been fighting for 
the return of all remains, and any deviation fi'om our original instructions 
concerning their treatment will have a devastating impact on their spiritual peace 
and rest We also believe the four new subdiviaons of the unaffiliated remains 
CTeated the Review Committee will have the effect of preventing the most 
ancient remains fi^om bdng returned to the Earth and thus to thdr rest, and we 
offer the following reasoning for this poatioiL 

As you know, the NAGPRA Review Committee generated a one-page document 
vdiich lists four Draft Prindplea of Agreemoit regardmg the final treatmoit and 
disposition of all so-called unaffiliated remains in the possession and control of 
those agendas and insthutiooa affected by NAGPRA. The document has now 
been expanded to five pages, based upon Frank hfoManamon’s understanding of 
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of legialative intot NAGPRA was passed. To answer your questions regarding the 
creation of subdivisions of the unaffiliated remains, we tlw following response to each 

of the proposed subdivisions. 


L NON-FEDERAIXY RECCKSNTZKD TRIBAL REMAINS 

Put simpty, NAGPRA does not provide for the cat^iization of non-foderally recognized 
tribal remains as "culturally unaffiliated." This is, in fiict, a contradiction in terms. These 
remains are culturally affiliated, th^ just happen to be affiliated with Nations wtiidi eitho’ 
do not want or have federal recognition. No directive by Congress has been given to 
authorize the Review Committee to make this distinction. The rights of these Nations to 
care for and protect their ancestors, already not recognized under NAGPRA. are further 
ignored by tte Review Committee’s self-authorization to re-categoiize them. Pladiig 
these ancestral tribal remains in the "unaffiliated” cat^ory is an insult to these Nations and 
severely affects any chance they may have at repatriation and r^nirial. The Review 
Committee’s su^estion that other, fed^alty-recognized tribes could act in concert with 
non-federally recognized tribes to make joint claims of these remains may be one solution 
to this problem. We suggest, however, that talks with represoitatives of non-federally 
recogni^ tribes who wish to repatriate begin immediate to determine exactly what 
th^ want. 

n. “ARCHEOLOGICAL POPULATIONS” DEFINED AS EXTINCT OR AS 
LACKING CLEAR DESCEND ANCY EVIDENCE 

Initially described as "archaeological populations,” these two groups of so-called 
unaffiliated remains have the fundamental problem of being defined strict^ by a paradigm 
that is fordgn and offensive to Native peoples. To explain our opposition to this 
paradigm, we submit that we have our own oral histories, our own understanding of not 
only where our peoples come from, but who we are related to and who are not. Since the 
advent of the Weston disciplines of anthropology and archaeology in our homelands, 
however, we have had nothing but trouble from the practitioners of these disciplines. 

We have been re-defined, misunderstood, misinterpreted and stripped of our true 
identities, as wdl as our ri^ to define ourselves, by t^ same disciplines who claim to be 
experts on our people. Since the emogence of the Beripg Strait thraiy (which has never 
been proven to be feet, it is still just a theory) that claims all of our indigenous Nations 
immigrated here fiom Asia via an imaginary 1^ bridge, we have struggled to maintain 
our own identities, histories and cultures. The very essence of our identities - our oral 
histories and stories - are tens of thousands of years tdd, yet they have been relentlessly 
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diqrfaced and relegated to the realm of myth by tkeoHa poaited <»ly in the last oao 
hundred years. 

We have seen, over and over again, diat Weatem society does not undentand our vahies, 
our culture, or our history, nor has aoy serious efibrt been made, in our experkooe^ to 
undentand or accept our Nations om tmr tenm. Evenrthintt and everveme must be 
arpUined frmn a Westero. “scieatific" DcnoectiveL a perspective which «««««>« imvelv nf 

spcculatiQfl and conjecture; with very little oroaL and no room for our values 

or worldview . Dominant society’s, and more yedficafly, the scieaoe oonaminity’s, 
sreadfiutf refiisal to understand Native Natkaas frnn die way we understand ourselvea is 
die reason we are <hacua8ing the painfid issue of whether or not we should be allowed to 
claim our relatives' bodki and bu^ inoperty for reburial. 

We resist the catcgorizatioii of onr anccston’ rrmahia as **archcologkal 
popnlations,** beennse it negates onr abihy and right to define or describe onr own 
peoples hosed npoo onr own hlrtoiyt enstoms nnd vninca. According to onr 
tenchingi, there is no such thing ni nn **arclineological popnlntfon.** Thnt is n 
Western notion that hns nothing to do whh ns. They are simply onr ancestors, nnd 
they, too, dcsMvc the sctf-cvidcat hnninn right to rest hi peace, no matter where 
theylived, when they lived or died, m* their qncriionnlile value to orience. 

We also resist this re-namiiig of our relatives because it is purely and simply a construct 
invented by an industry that has ctmsisteody shown it dom not want us to redaim oe 
rebury our dead, pajtkulafly our most ancient dead. Should this roocat^irizatkHi our 
dead be allowed, what next can tribes expect to happen? An official pdky that aO 
unaffiliated remuns classified as ^'archaeological populatwaa,** wi0 continue to be 
controlled by those very industries who have abused, imstreated and violated them, vho 
do not love foem, nor feel gratitude to them, as we do? Or wifi a milder oomimHiiise be 
struck, one in vduch the sdence and research amuuinity is allowed to study the 
“archaeological pc^mlation^ Ah' a srt period of after wUdi we might be allowed to 
rebury our dead? Will tribes be ftneed to live with m m pmnwMfl like thii, sinq^ because 
our ancient ancestors purportedly defy speculative attempts of a foreign, irrelevant process 
to esrahJi s h tribal identity? A nrocew which, we might add, t nt only onr 

own wtf-idenrity but another procem nirendy in the law whteh aBows for joint 

rteima to aB cewnins bv a tribal amertion of shred groan 

ktentity. based on a nrenondenmcc of the evidence. (We would respectfiilly recall, at 
this time, that, oa ^iril 20th, our Nation testified that we are unable to make any further 
compromises r^ardLng our ancestral remains.) 
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Senator, we also resist this re-categoiization of our ancestors because there b no proof 
tiiat any tribes are extinct, onfy the suppositions of anthropology and ardieolc^. Our 
Nations’ rqiresentatives have, over the years, traveled long distances and met wiA many 
other Indigenous Peoples whose oral histories reflect times in ^ch other Nations have 
been absorbed by th^ own for a variety of reasons. Our own dders and historians 
confirm that this is so. Mnremwr, we have yet to hear m biMgenotu account of a 
SatUm ef people that has become extinct^ leaving no descauhmte or rdathes, Itisnot 
within our worldview that oitire Nations just disappeared ofifthe &ce of the earth as cut 
oppoisBBts assert simply because they do not have access to the &cts, as we do with our 
own hiatories. It is, however, within our histories that we lived with and absorbed one 
another’s peoples and cultures since earliest tunes. It is quite a leap to make the daim of 
tribal extinction based (xirely on the ardieological record, the interprdation of which 
remains the subject of fUrious debates within the profession itself 

We Native peoples know what the truth is, however, and the truth is that stronger, more 
stable Nations fiequcntly took in, cared for and intermarried with the remnants of Nations 
fWimtiDH by disease, warfine or genocide. And because we believe that we are all 
related, there is lu such thirtg as an “extinct archeological popularion," or an 
“archeological popularion” fisr which the descendants are unknown. One must ask oneself 
the following question; “Unknown to whom? The industry which wants to exploit Native 
dead and thinks it can do so by separaring Native Nationa firom their claims to andent 
remains by asserting there are no descendants, or the Native peoples themselves, who 
know precisely where they come fiom, who they’re related to, aM have known these 
things fi>r tens of thousands of years?” 

Senator Inouye, we reiterate that all issues associated with the so-called “unaffiliated 
remains” can be resolved through the consensus-based decisions of regioDal, intertribal 
repatriation ooalitiona, who can establish a shared group identity pursuant to existing 
statutory laitguage to andent remains taken from shared aboriginal homdands. A grand 
council of representatives from each r^onal coalition can address, through consensus, 
what should be done with ancestors for whom nothing is known. And it will not be 
necessary then to insuh Native Nations with the creation of subdivisions of their andent 
dead, as it is obvious we can take care of our own, based on our own values and original 
instructions. 
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Finally, Senator, it b our Nation's belief that the re-categoiization of the tribally 
unaffiliated remains is nothing mare than an attempt to restage a public debate that the 
science and museum industries last nearfy a decade ago, when the hard vfotk of a lot of 
people, with yoursdf at the helm, produced the Native American Graves Protection and 
Repatriation Act. The continued attempts to exert control over our ancestors' remains 
and burial property by people who have no moral or legal claim to them is the only thing 
that prevents their reburial and eventual resumption of peace and rest. We sincerely 
believe the creation of the ^^new" categories of our ancient ancestors is a bold attempt to 
separate us from our claims to our dead and their burial property, and their significance 
should not be underrated or misunderstood. 

We frel, as a sovereign tribe, that we have the inherent right to rdniiy our ancestors' 
remains, based on our culture, history, and teachings that we feel are the original intent of 
NAGPRA. And anything less compromises our sovereign right to form our own decision 
about our history. 

We thank you once again. Senator Inouye, as our relative, for the opportunity to 
participate in these very in^wrtant discussions, and we stand ready to provide further 
information if needed. 


Sincerely, 



TexG.HaU 

Chairman 

Three Affiliated Tribes 


cc: Hon. Kent Conrad 
Hoa Byron L. Dorgan 
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Bnited States Senate 

COMMITTEE ON INDIAN AFFAIRS 
WASHINGTON, DC 20S10-64SO 
www.indi»n.Mnata gov 


May 17. 1999 


The Honorable Tex Hall 
Cbaimian 

Three Affiliated Tribes 

HC 3. Box 2 

New Town. ND 58763 

Dear Chairman Hall. 

Thank you for your participation in the April 20^ Oversight hearing on the Native 
American Graves Protection and Repatriation Act (‘74AGPRA* or "Act*). Due to time 
constraints, the following question was not addressed at the hearing. Could you please review 
this question and send a written response; to the Committee on Indian Affairs by Friday. June 4^ 
The question is as follows: 


ISSUE: NAGPRA REVIEW COMMITTEE CLASSIFICATION OF UNAFFILIATED 
REMAINS 

Your IcatiBMiiy states that the NAGPRA Review Coaunittcc has defined four 
dialhict catccor^ of naaffiHatcd remams that are aot listed in the Act itself. 

QvestioB: What is the s^ificaacc of those definitioaB and what woaM their 

efihet be on rqtatriatioB efforts? 
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Please send your response to the Coimnittec at the address below or fisx your response to (202) 
228-2589. 


Seoatcw Daniel K. Inouye 
VioeChaiiman 

U.S. Senate Conunittee on Indian Afibiis 
838 Halt Senate Office Bulding 
Washington DC 20510 

I appreciate your attention to this matto. 
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Idnited States Senate 

mkwtt STM* oBccTOHDie coiMa COMMrrreE ON INDIAN AFFAIRS 

WASHINGTON. DC 20510-6460 
www.indiin wnate.gov 


Mays, 1999 

Mr. Bill Billeck 
Repatriation Office 
Department of Anthropology 
National Museum of Natural History 
Smithsonian Institution 
Washington D.C. 20560-0138 

Dear Mr. Billeck, 

lliank you for your April 22, 1 999 letter and the enclosed copy of your letter to Chairman 
Tex Hall of the Three Affiliated Tribes addressii^ concerns he raised at the Committee’s Apnl 
20 oversight hearing on the Native American Graves Protection and Repatriation Act. In view of 
the significance of these concerns, I am taking the liberty of including your correspondence and 
the attached Memorandum of Understanding between the Smithsonian Institution and the Great 
Plains District of the Bureau of Reclamation in the printed record of the hearing. 
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Bill Billeck 
Repatriation Office 
Department of Anthropology 
National Museum of Natural History 
Smithsonian Institution 
Washington, DC 20560-0138 

April 22, 1999 

The Honorable Daniel K Inouye 
United States Senate 
Washington DC 205 1 0 

Dear Senator Inouye, 

The attached letter was sent Chairman Tex Hall of the Three Affiliated Tribes to address concerns 
he raised during his testimony before the Senate Committee on Indian Afiairs at the Oversight 
Hearing on the National Implementation of the Native American Graves Protection and 
Repatriation Act. The attained letter clarifies the nature of the Memorandum of Understanding 
between the Smithsonian Institution and the Great Plains District of the Bureau of Reclamation 
and we feel that we are in full compliance with the National Museum of American Indian Act. 

Sincerely, 

fU 

Bill BUleck 
Repatriation Office 
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fe a Smithsonian 

National Museum of Natural History 


BiU BiUeck 
Repatriation Office 
Department of Anthropology 
National Museum of Natural History 
Washington, DC 20560-0138 

April 22, 1999 

Chairman Tex G. Hall 
Three Affiliated Tribes 
Fort Bcithold Reservation 
New Town, ND 58763 

Dear Chairman Tex G. Hall, 

During your testimony on April 20, 1999, to the Senate Committee on Indian Affairs at the 
oversight hearing on the implementation of the Native American Graves Protection and 
Repatriation Act, 25 U.S.C. §3001 (“NAGPRA”), you spoke about a Memorandum of 
Understanding (“MOLT") between the Great Plains Region of the Bureau of Reclamation and the 
Smithsonian Institution. I would like to address your concerns about this MOU. I have attached 
a copy of the MOU in which the Smithsonian agrees to share information with the Bureau of 
Reclamation on human remains and funerary objects that are in the collections at the Smithsonian. 

No human remains or funerary objects were transferred from the Bureau of Reclamation to the 
Smithsonian after the enactment of either the National Museum of the American Indian Act, 20 
u s e. §80q et seq., (“NMAI Act”) or NAGPRA. The human remains and funerary objects 
covered under this MOU were never in the possession of the Bureau of Reclamation. Since they 
were collected from the period of the 1940s to the 1960s, they have always been in the possession 
of the Smithsonian. The human remains and funerary objects covered under the MOU appear to 
have been obtained during joint Smithsonian and National Park Service sponsored archaeological 
excavations on lands that are now administrated by the Bureau of Reclamation 

Under the National Museum of American Indian Act of 1989, 20 U S.C §80q et seq., (“NMAI 
Act”) it is the Smithsonian’s responsibility to inventory, identify, and repatriate the remains in its 
collections. Under the MOU with the Bureau of Reclamation, the Smithsonian agreed to provide 
information on the presence or absence of human remains and funerary objects in the Smithsonian 
collections from the lands administrated by the Bureau of Reclamation. The Smithsonian also 
reaffirmed its obligation under the NMAI Act to inventory and repatriate Native American 
skeletal remains and funerary objects in the Smithsonian’s collections. 

The staff at the Repatriation Office at the National Museum of Natural History has provided 
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infomiaticm on all of the human remains and fijneraiy objects in the Museum to Native Americans 
across the country. A summary of the ethnological objects and an inventory of the human 
remains and archaeological objects have been sent to all federally recognized tribes as well. 
Human skeletal remains and funerary objects of the Mandan and Hidatsa tribes have been 
repatriated to the Three Affiliated Tribes by the Smithsonian. I am currently in the process of 
completing a report on the hunum remains and funerary objects of the Ankara. The report 
identifies the number of human skel^ remains and funerary objects, where they were obtained, 
who obtained the remains, and why the remains are thought to be affiliated with the Aiikara, 
rather than with other tribes. 1 look forward to working closely with the representatives of the 
Three Affiliated Tribes for the repatriation of the Arikara human remains and funerary objects, as 
in the previous repatriation of Mandan and Hidatsa remains to the Three Affiliated Tribes. 

If you have any questions, or need any additional information, please contact me. 



Bill BUleck 
Repatriation Office 


cc: Senator Daniel Inouye 
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Agreement No. 5-AG-60-05670 


MEMORANDUM OF UNDERSTANDING 
between 

SMITHSONIAN INSTITUTION 
and 

US DEPARTMENT OF THE INTERIOR 
GREAT PLAINS REGION OF THE BXWEAU OF RECLAMATION 


This Memorandum of Understanding (MOU) is entered into by and between the Dqiaitment 
of the Interior (DOI), Great Plains (GP) Region of the Bureau of Reclamation (Reclamation), 
whose address is PO Box 369(X), Billings, MT 59107-6900, and the Smithsonian Institution, 
a trust instrumentality of the United States established by Act of Congress in 1846, whose 
address is 1000 Jefferson Drive, Washington, DC 20560. 

WHEREAS, the Native American Graves Protection and Repatriation Aa (25 USC Section 
3001) enact^ November 16, 1990 (hereinafter *'NAGPRA”), requires Federal agencies to 
inventory and, if cultural affiliation is established, iq)atriate certain Native American skeletal 
remains and other objects in their possession or control; and 

WHEREAS, Reclamation is an agency of the DOl, an executive branch agency which is 
subjea to the requirements of NAGFRA; and 

WHEREAS, the Smithsonian Institution is exempt from coverage under NAGFRA, but the 
National Museum of Natural History has adopted as its policy the inv^itory and repatriation 
provisions of NAGFRA with respect to cultu^ patrimony and sacred objects; and 

WHEREAS, the Smithsonian’s statutory obligation to inventory and repatriate Native 
American skeletal remains, associated and unassociated funerary objects, arises under the 
National Museum of the American Indian Act (hereinafter ”NMAI Act"), 20 USC Section 
80q et seq.; and 

WHEREAS, the Smithsonian has possession and/or control over sizable collections of Native 
American materials resulting from archeological investigations either sponsored by 
Reclamation or related to Reclamation projects within tte area presently managed by the GP 
Region, which the Smithsonian has maintained, cared for and, in most instances, accessioned 
in the same manner as it has the remainder of the Smithsonian’s collections; and 

WHEREAS, because the Smithsonian Institution contends that these collections legally fall 
under the scope of the NMAI Act, but the GP Region of DOI is unclear whether the 
collections fall under the NAGPRA responsibilities of the GP Region of DOl or the NMAI 
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Act responsibilities of the Smithsonian Institution, the parties desire to enter into and into an 
undersQuiding prescribing repatriation responsibility for these collections. 

NOW THEREFORE, IN CONSIDERATION OF THE MUTUAL PROMISES SET FORTH 
HEREIN, THE PARTIES AGREE AS FOLLOWS: 

1 . Collections. The collections subject to this MOU consist of Native American materials, 
including Native American skeletal remains, associated and unassociated funerary objects, 
sacred objects, and items of cultural patrimony, originally excavated on GP Region’s lands 
and transferred to the Smithsonian Institution pursuant to permits, regulations, 
understandings, and other agreements, formal or informal, whereby samples of excavated 
materials were deposited in the national collections. In most cases, no written documentation 
exists to describe the precise nature of the transfer to the Smithsonian. However, the parties 
agree that all materials in the collections resulting from archeological investigations either 
sponsored by Reclamation or related to Reclamation prcgects within the area presently 
managed by the GP Region, induding without limitation, materials permanently transferred 
to the Smithsonian and those placed on long-term, permanent or indefinite loan, also shall be 
covered by this MOU. Any materialx placed on short-term loan, for which there is a written 
loan agreement specifying a time-period, shall not be subject to this MOU unless the parties 
mutually agree in writing. 

2. Inventory. The coUectkms subject to this MOU shall be inventoried by the Smithsonian 
Institution in accordance with its statutory obligations to inventory Native American riceletal 
remains, associated and unassociated funmaiy objects, pursuant to the NMAI Act, and in 
accordance with the policy of the Nationai Museum of Natural History voluntarily to comply 
with the inventory and rqratriation provisions of NAGPRA for funerary olqects, sacred 
objects, and items of cuhnral patrimony (with the exception of the deadline). 

3. Coordination. The Smithsonian Institution and the GP R^on will inform each other by 
writing of all coUections and rqntiiation claims that apply to this MOU. In addition, each 
agency will supply the other with a copy of the repatriation case file pertaining to these 
collections. 

4. Contact with Tribes. As part of its inventory activities, the Smithsonian will be in 
contaa with members of the appropriate tribes, including any individual or tribe that has 
submitted a repatriation request. 

5. R^Mbiation. Upon compietion of the inventory, if the Smithsonian determines that any 
of these materials sh^ld be repatriated, the Smithsonian shall assume full responsibility for 
final documentation and repatriation of such materials. The Smithsonian shall notify the GP 
Region of its decision, provide the GP Region a copy of any final reports issued and, if a 
uriMuial ceremony is scheduled, advise the GP R^on of the date, time, and place of such 
event. 

6. Attematlve Procedures. In the event both parties determine that apodal circumstances 
exist to justify assumption of inventory and repatriatioa responsibility by the OP Region for 
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certain materials in the Smithsonian’s possession and control, the parties may agree in 
writing to a modification of this MOU, 

7. Duration. This MOU idiall be in effect either for five years from the date of final 
signature, or until all collections subject to this MOU have been inventoried; and if 
appropriate, r^triated, whichever comes first. This agreement may be terminated prior to 
the expiration date by any party hereto upon 30 days written notice to the other party after 
the parties have applied the conflict resolution procedure in stipulation number eight. 

8. Conflict Resolution. In the event the parties disagree over the terms of this agreement, 
the parties shall first attempt to resolve such conflict informally through negotiation. If 
agreement cannot be reach^, the matter shall be submitted to the Regional Director of the 
GP Region and the Director of the National Museum of Natural History for resolution. If 
the R^ional Director and the Director are unable to reach agreonent, the matter shall be 
submitted to the fVimmij«iniwr of Reclamation and the Secretary of the Smithsonian 
Institution for final resolution. 

9. Required Clauses. During the performance of this agreement, the participants agree to 
abide by the terms of Executive Order 11246 on nondiscrimination and will not discriminate 
against any person because of race, color, religion, sex, or national origin. 

No member or ddegate of Congress, or resident Commissioner, shall be admitted to any 
share or part of this a gre ement or to any benefit arising from it However, this clause does 
not apply to this agreement to the extent that this agreement is made with a corporation for 
the corporation’s goreral benefit. 

10. Key or Responsible Pfessonnel. The following people will be responsible for 
monitoring the activities in this agreement: 

Bureau of Reclamation, Great Plains Region - Terry Zontek 

Smithsonian Institution, Repatriation Office - Bill Billeck 

AGREED: 


FOR THE SMITHSONIAN INSTITUTION FOR THE GREAT P] 


By 



Provost 



REGION 


Date: ! PljU^ } 


jPy 

Neil Sjtc man, R^i^nal Director 
Date: 




91 


Agreement No. 5-AG‘60-05670 


MEMORANDUM OF UNDERSTANDING 
between 

SMITHSONIAN INSTITUTION 
and 

US DEPARTMENT OF THE INTERIOR 
GREAT PLAINS REGION OF THE BUREAU OF RECLAMATION 


This Memorandum of Understanding (MOU) is entered into by and between the Department 
of the Interior (DOI), Great Plains (GP) Region of the Bureau of Reclamation (Reclamation), 
whose address is PO Box 36900, Billings, MT 59107-6900, and the Smithsonian Institution, 
a trust instrumentality of the United States established by Act of Congress in 1846, whose 
address is 1000 Jefferson Drive, Washington, DC 20560. 

WHEREAS, the Native American Graves Protection and Repatriation Act (25 USC Section 
3001) enacted November 16, 1990 (hereinafter "NAGPRA"), requires Federal agencies to 
inventory and, if cultural affiliation is established, r^triate certain Native American skeletal 
remains and other objects in their possession or control; and 

WHEREAS, Reclamation is an agency of the DOI, an executive branch agency which is 
subject to the requirements of NAGPRA; and 

WHEREAS, the Smithsonian Institution is exempt from coverage under NAGPRA, but the 
National Museum of Natural History has adopted as its policy the inventory and repatriation 
provisions of NAGPRA with respect to cultural patrimony arid sacred objects; and 

WHEREAS, the Smithsonian's statutory obligation to inventory and repatriate Native 
American skeletal remains, associated and unassociated funerary objects, arises under the 
National Museum of the American Indian Act (hereinafter "NMAI Act"), 20 USC Section 
80q et seq. ; and 

WHEREAS, the Smithsonian has possession and/or control over sizable collections of Native 
American materials resulting from archeological investigatioiis either sponsored by 
Reclamation or related to Reclamation projects within the area presently managed by the GP 
Region, which the Smithsonian has maintained, cared for and, in most instances, accessioned 
in the same manner as it has the remainder of the Smithsonian's collections; and 

WHEREAS, because the Smithsonian Institution contends that these collections legally fall 
under the scope of the NMAI Act, but the GP Region of DOI is unclear whether the 
collections foil under the NAGPRA responsibilities of the GP Region of DOI or the NMAI 
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Act responsibilities of the Smithsonian Institution, the panics desire to enter into and into an 
understanding prescribing repatriation responsibility for these collections. 

NOW THEREFORE, IN CONSIDERATION OF THE MUTUAL PROMISES SET FORTH 
HEREIN, THE PARTIES AGREE AS FOLLOWS: 

1. Collections. The collections subject to this MOU consist of Native American materials, 
including Native American skeletal remains, associated and unassociaied funerary objects, 
sacred objects, and items of cultural patrimony, originally excavated on GP Region’s lands 
and transferred to the Smithsonian Institution pursuant to permits, regulations, 
understandings, and other agreements, formal or informal, whereby samples of excavated 
materials were deposited in the national collections. In most cases, no written documentation 
exists to describe the precise nature of the transfer to the Smithsonian, However, the parties 
agree that all materials in the collections resulting from archeological investigations either 
sponsored by Reclamation or related to Reclamation projects within the area presently 
managed by the GP Region, including without limitation, materials permanently transferred 
to the Smithsonian and those placed on long-term, permanent or indefinite loan, also shall be 
covered by this MOU. Any materials placed on short-term loan, for which there is a written 
loan agreement specifying a time-period, shall not be subject to this MOU unless the parties 
mutually agree in writing. 

2. Inventory. The collections subject to this MOU shall be inventoried by the Smithsonian 
Institution in accordance with its statutory obligations to inventory Native American skeletal 
remains, associated and unassociated funerary objects, pursuant to the NMAI Act, and in 
accordance with the policy of the National Museum of Natural History voluntarily to comply 
with the inventory and repatriation provisions of NAGPRA for ftinerary objects, sacred 
objects, and items of cultural patrimony (with the exception of the deadline). 

3. Coordination. The Smithsonian Institution and the GP Region will inform each other by 
writing of all coilectioiis and repatriation claims that apply to this MOU. In addition, each 
agency will supply the other with a copy of the repatriation case file pertaining to these 
collections. 

4. Contact with Tribes. As part of its inventory activities, the Smithsonian will be in 
contaa with members of the appropriate tribes, including any individual or tribe that has 
submitted a repatriation request. 

5. Repatriation. Upon completion of the inventory, if the Smithsonian determines that any 
of these materials should be repatriated, the Smithsonian shall assume full responsibility for 
final documentation and rq>atriation of such materials. The Smithsonian shall notify the GP 
Region of its decision, provide the GP Region a copy of any final reports issued and, if a 
reburial ceremony is scheduled, advise the GP Region of the date, time, and place of such 
event. 

6. Alternative Procedures. In the event both parties determine that special circumstances 
exist to justify assumption of inventory and repatriation responsibility by the GP Region for 



93 


certain materials in the Smithsonian’s possession and control, the parties may agree in 
writing to a modificauon of this MOU. 

7 Duration. This MOU shall be in effect either for five years from the date of final 
signature, or until all collections subject to this MOU have been inventoried; and if 
appropnate. repatriated, whichever comes first. This agreement may be terminated prior to 
the expiration date by any party hereto upon 30 days written notice to the other party after 
the parties have applied the conflict resolution procedure in stipulation number eight. 

8. Conflict Resolution. In the event the parties disagree over the terms of this agreement, 
the parties shall first attempt to resolve such conflict informally through negotiation. If 
agreement cannot be reached, the matter shall be submitted to the Regional Director of the 
GP Region and the Director of the National Museum of Natural History for resolution. If 
the Regional Director and the Director are unable to reach agreement, the matter shall be 
submined to the Commissioner of Reclamation and the Secretary of the Smithsonian 
Institution for final resolution. 

9. Required Clauses. During the performance of this agreement, the participants agree to 
abide by the terms of Executive Order 11246 on nondiscrimination and will not discriminate 
against any person because of race, color, religion, sex, or national origin. 

No member or delegate of Congress, or resident Commissioner, shall be admitted to any 
share or part of this agreement or to any benefit arising from it. However, this clause does 
not apply to this agreement to the extent that this agreement is made with a corporation for 
the corporation’s general benefit. 

10. Key or Responsible Personnel. The following people will be responsible for 
monitoring the activities in this agreement; 

Bureau of Reclamationr Great Plains Region - Terry Zontek 

Smithsonian Institution, Repatriation Office - Bill Billeck 


AGREED: 


FOR THE SMITHSONIAN INSTlTUnON 

Bv 

FOR THE GREAT PLA0^S REGION 

Robert Hoffman^ Acting Provost 

Neil S^sman, ^gional Director 

Date: 1 \ 

Date: m-r ' 
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NEBRASKA STATE HISTORICAL SOCIETY 
1500 R STREET, P.O.BOX 82554, LINKTOLN, Ng $8501-2554 
(402}47V3270 Foe (402) 471-31 W Foe (402) 471-3314 


October 21 , 1993 


Mr. Stephen M. Provost 
Acting Executive Director 
Nebraska Indian Cornrnission 
P. O. Box 94981 
Lincoln, Nebraska 68509-4981 

Dear Mr. Provost: 

I am whnng in regard to human skeletal remains recently 
discovered in Douglas County, Nebraska. I was contacted by the Douglas 
County Sheriffs Office which removed a small pornon of the skeleton in 
order to eliminate the possibility of the remains being related to a recent 
homicide. The remains are those of a Native American wlio lived prior 
to 1900, although tribal affilianoa cannot be detenxsned at this time. A 
physical anthropologist will make further examination and attempt to 
determine the tribe, although it is unlikely that he will be able to make a 
specific tribal affOiadon. 

The Douglas County Sheriffs Office will conuct you when the 
exaxmnacion is conmlete in order to make arrangements for reburial and 
cocmly with the Unmarked Human Burial Sites and Skeletal Remains 
Protection Act. 

If you have anv ouestions or concenu, please give me a call at 
(402)471-4789. 


Sincerely, 

Rob Bozell 

Curator of Anduopology 


RBmm 



97 



NEBRASKA STATE HISTORICAL SOCIETY 
1 500 R STREET, P.O.BOX 62554, LINCOLN, NE 68501 -2554 
(402)471-3270 Fee (402)471-3100 fAJMum Fw (402)471-3314 


November 39. l?93 


Mr. Stspbes M. Provost 
Acting Executive Director 
Nebraska lodiao Commission 
P. O. Box 94981 
Lincoln, Nebraska 68509-4981 

Dear Mr. Provost: 

I am writing you regarding two matters bvolvmg human skeletal remams. 

1) The human remains discovered m Douglas County in October were 
examined by our office and Dr. Karl Reinhard (UNL). Karl and I agree 
the remains are pre-20th century Native Amencar. although £ tribal 
affiliation is impossible to determine. 

Through a communication slip, these remains have been re-interred b>’ 
Douglas County Officials prior to the consultation I promised in my 
October 27th letter. I apologize for any inconvenience. 

2) Our office was contacted on November 22, 1993, by the Nebmska State 
Patrol regarding fragmentary human skeletal remains discovered in Webster 
County. Our examination mdicated diey are these of a pre-European 
contact Native American but tribally anonNmous. Details are offered in 
the attached letter. There remains have been returned for evemual 
reburial. 1 have asked Webster County officials to wait at least 30 days 
to rebury the remains in the event your office has any comment. If you 
would like to comment, please contact Sheriff Jun Disney, Webster 
County Sheriffs Office. 641 North Cedar, Red Cloud, Nebraska 6397C. 

by January 1, 1994. 

Thank you for your conunued cooperation in- these matters. 

Sncerely, 

Rob Bozell 

Curator of .Ajiihropoiogy 

Enclosure 


RBrmrn 


IQUAi OFfOnUNfTTMraMMna acton o«iovik< 
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State of Nebraska 



COIKIIIUKm Qfi bVNMf ATIMRS 
P.O Sm 94981 
lAcwkw NaMhi 68B0»4B81 

MS 471.M?« 
BOt MS 47:.»n 


Decsmber 28, 1993 


Mr. Rob BozsU 
Cuzuor of Anthropology 
N£ State Histoncal Society 
1500 R Sotet, P.O, Box 92554 
Lincoln. Nebmka 6B50I-25S4 


RE; HUMAN SKELETAL REMAINS OF OCTOBER 1993 AND NOVEMBER 1993 


Dear Rob; 

Thanx you for your letrer of November 30. informing this office of ±c disposition of Lhc human 
remains discovered in Douglas County in Oember. as well as the fmgmcntary sicelc'.al remains 
discovered in Webster County in November. 

As always, we appreciate your help in the loennficanon process. The lack of consulunon on the 
Douglas County discovery in October is noted. It is not a problem we would want to see crop 
up again; as I am sure neither your office nor the County ShcrifT s office does either. 

Please let us know, Rob, if we may be of further assistance to you. .Again, your help is very 
much apprsciated. 



Stephen M. Provost 
Interim Executive Director 


i^tCE.vEO jA.S :: 3 


■33'( 
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Richard A. Roth — Douglas County Sheriff 


225 NORTH 115TH STREET 
OMAHA. NEBRASKA 60154-2520 
=HONE 402 - 444-6641 


February 23, 1994 



Mr. David Hunt 

Dept, of Anthropology 

National Museun of Natural History 

Washington, D.C. 20506 


Dear David, 

On 260ctober93, the skeletal remains of a human were 
discovered in a developed area of western Douglas County. The 
remains had washed out of a creek embankment during a period of 
flooding, and many of the bones were recovered including a 
complete skull. 

The remains were examined by Dr. Carl Reinehart who is an 
anthropologist at the University of Nebraska at Lincoln. Dr. 
Reinehart stated that in his opinion the remains were those of an 
Indian male, approximately 20 to 25 years of age who nad lived 
between the years 1750 to 1840, and was probably a descendant of 
the Ponca, Omaha or Otoe Indian Tribe, Dr. Reinehart further 
stated tnat the individual had excellent upper body strength 
determined from the positioning on the bones where the muscles 
were attached . Dr . Re inehart also discovered what appeared to be 
trace amounts of okra on the face of the sk-uil in the area 
between the upper lip and the nose. More okra was discovered on 
the interior of the skull on the interior ^jawbone. 

At this time a tribal affiliation cannot be determined , and 
in accordance with state law the remains will be interred at 
county expense. Other individuals have examined the remains and 
believe they may be substantially older than Dr. Reinehart' s 
estimate. To avoid any chance that we would be destroying 
something of historical interest, we are sending you photographs 
of the remains. If, after examining the photos enclosed you 
determine you would like to examine the remains, we would be more 
than happy to make them available to you. If not, we will 
dispose of them in accordance with state law. Several samples of 
carbon were also located with the bones, and these also could be 
made available to you. Due to budget constraints, the University 
of Nebraska was unable to conduct any tests , however we have 
retained additional samples if you are interested. 

It should be noted that the remains were discovered 
approximately 19 feet from the surface. This particular area was 
used for a dike along the creek, and approximately 10 to 16 feet 
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of fill dirt was brought in to the area in the late I960's. The 
remains appeared to have originally been buried approximately 2 
to 4 foot deep. The burial site was extremely difficult to 
examine as it was still 15 feet to the current creeX level , so 
extensive examination of the area was not possible. No articles 
of clothing or burial items were discovered, however part of the 
grave had already washed away before the remains were discovered. 

Thank you for your time and interest in this matter. If I 
can be of further assistance to you, please do not hesitate to 
call . 


Sincerely, 


Cfx ^ _ Q^rn£,iri/:>y 

Caprain Gregory L, Clemens 
Criminal Investigation Bureau 
Douclas Counrv Sheriff's Deoartment 


225 No. 115th St. 
Omaha, Nebraska 68154 
(402) 444-6638 
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Nahonai Museurr. or \aiural Hislory • Smithsonian Institution 

786-2501 

WASHINGTON, 0 C 2C560 • TI*. 202- 

MRC 112 


Gregory L. Clemens, Captain 
Criminal Investigation Bureau 
Douglas County Sheriff's Department 
225 North 115th St. 

Omaha, Nebraska 68154 March 1, 1994 


Dear Capt . Clemens, 

After reviewing the photographs enclosed in your letter of 
February 23, 1994, Dr. Douglas Owsley was particularly interested 
in a closer examination of the pictured skull as well as the rest 
of the skeleton. This cranium is unique in its noticeable 
robusticity and we are curious to the build physical features 
and stature cf this individual presented in the postcrania. 

The state of preservation was suggestive of either 
prehistoric or very early historic period but until further 
investigation Doug would not want to suggest any specific tribal 
affiliations. Both Doug and myself have worked with Carl Reinhart 
on skeletal material excavated from Nebraska or in the holdings 
of t.ne Nebraska State Historical Society and Doug specializes in 
skeletal populations of Plains Native Americans. 

With the completeness cf the cranium, we believe that 
through craniometric discriminant analysis we may be able to 
discern the tribal affiliation, in conjunction with the 
interpretation of the other skeletal features, the associating 
carbonized material and the remnant ochre on the bones. Our hope 
is to help with the possible identification of this individual's 
ethnic origin so you may be able to return the remains to the 
appropriate Native American nation. 

For our investigation, we request a have the remains sent to 
our laboratories at the National Museum of Natural History as a 
loan transfer, and the remains will be returned to you after this 
examination. Based on Dr. Owsley's busy schedule, we would 
request a loan period of a several months. If a return date in 
June or early July would be too long, please let us know, 
otherwise we will make the loan time for approximately three (3) 
months. Also, if you could enclose the carbonized material or at 
least some samples for examination and possible dating analysis. 
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Please send the remains to my care to the below address, and 
I will secure them in our storage facilities during the loan 
period. We are anxious to examine this individual and to aide you 
in possibly affiliating these remains to a living tribal group. 


Sincerely 



David R. Hunt, Ph.D. 

Collections Mgmt . /Physical Anthro. 

Department of Anthropology/MRC 112 
National Museum of Natural History 
Smithsonian Institution 
Washington , D . C . 20560 


cc: Douglas W. Owsley, Ph.D. 
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Sationai Museum of Natural H'.siorv ■ Smithsonian Institution 

786-2501 

WASHINGTON, D-C. 20560 ’ TEt. 202- 

MRC 112 


Gregory L. Clemens, Captain 
Criminal Investigation Bureau 
Douglas County Sheriff's Department 
225 North 115th St. 

Omaha, Nebraska 68154 March 24, 1994 


Dear Capt . Clemens , 

Today ar. 11 : OSam I received your package containing human 
skeletal material identified on the bags as D90938. This 
collection of remains has been given the National Museum of 
Natural History Registration No. 400205 for tracking purposes, I 
have turned over the package to Dr. Douglas Owsley to be examined 
by him. The resulrs of his investigation will be sent to you 
within the next few months. 

Thank you for sending the materials. We hope to be able to 
aide you in identifying the remains to a more specific ethnic 
affiliation if at all possible. The remains are in good 
condition and will be well cared for during their stay here. 

If you have any questions or concerns, please feel free to 
contact myself (202) 786'-2501 or Dr. Owsley (202) 786-2554 or by 
FAX (202) 357-22C3. 



David R, Hunt, Ph.D. 

Collections Mgmt , /Physical Anthro. 

Department of Anthropology/MHC 112 
National Museum of Natural History 
Smithsonian Institution 
Washington, D. C. 20560 


cc: Douglas W. Owsley, Ph.D. 
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NATIONAL MUSEUM of 

NATURAL HISTORY 

SMITHSONIAN INSTITUTION 

13 April 1994 


Mr. Richard A. Roth 
Sheriff, Douglas County 
c/o Captain Gregory L. Clemens 
Criminal Investigation Bureau 
225 North 115th Street 
Omaha, N£ 68154-2520 

Dear Mr. Roth: 

Attached is Part I of our report on the human skeletal remains 
{25DO9C02) sent to the Smithsonian Institution, Department of 
Anthropology, for analysis. Measurements have been sent to 
Professor Richard L. Jantt, University of Tennessee, for comparison 
with the Plains craniometric data base, which should yield 
information relevant to tribal identification. A second report 
will follow on Dr. Jantz's findings. 

If there are questions, or if any of the findings of the 
initial report need further elaboration, olease give me a call at 
(202) 736-2553. 

Thank you for the opportunity to examine this skeleton. 

Sincerely yours, 

Douglas W. Owsley 
Cux'ator/Forensic Anthropologist 

Attachment 

cc: Dr. David Hunt 

Dr. Richard Jantz 



OtOICATtC TO U N 0 I K t T A N 0 I N c TNI MaTUIAV «r O K L O AMO OUR RLACI tW IT 


WAtMINCTOMDC 
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PART I, REPORT ON SI94-03 (25D09002) (Douglas Comity, Nebraska) 


The Smithsonian Institution received human skeletal remains 

recovered from Douglas County, Nebraska, for analysis and, if 

possible, tribal identification. The bones represent a single 

individual and include the following : 

skull 

mandible 

right and left clavicles 

right and left scapulae 

manubrium 

left humerus 

left radius 

left ulna 

left first and second ribs 
eight left ribs (from 3-11) 
right first and second ribs 
two right ribs (from 3 -11) 
atlas 
axis 

cervical vertebrae 3-7 
thoracic vertebrae 2-10 
left f emur 
left tibia 
three hand phalanges 
two metacarpals 

Because of postmortem breakage, several of these elements are 
only partial. Fractures of the ribs might be perimortem. All 
bones are in a good state of preservation . Their color is yellow 
to brown, with areas of black discoloration (typical of Native 
American, Plains burials) . Red staining, probably ochre or 
cinnabar, is visible on the lingual surface of the body of the left 
mandible and on the proximal head of the left humerus, but no other 
stains or modifications of the bones are present. 

Sex 

Based on the following cranial and postcranial traits, sex is 


male : 
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• prominent supraorbital ridges 

• low, sloping forehead 

• very large zygomata 

• well-defined temporal lines 

• moderately developed mastoid processes and nuchal creAt 

• large mandible, with a fairly acute gonial angle, squared 
mental eminence , and wide ascending ramus 

• large maxillary and mandibular teeth 

The postcranial skeleton is robust, with fairly well-developed 
muscle attachment sites. The size of the joint surfaces is 
moderate tc large, and the bone is dense, particularly that of the 
femur (lefty . The innominates are not present. 

Age 

The estimated age of the individual is 22-26 years at death 
(scored on skeletal inventory as code 21, i.e., 20-24 years). The 
thoracic vertebrae show remnants of billowing. These findings, 
together with complete closure of lone bone epiphyses and complete 
tooth eruption and root development, are consistent with an age of 
22-26 years. Other features of the skeleton, however, suggest that 
the individual might be slightly older. The cranial sutures 
exhibit beginning to intermediate stages of closure, dental wear 
ranges from initial to moderate stages, and slight arthritic 
lipping is present on the distal femur . 

Race 

The cranial characteristics associated with Native Americans 
that are present in this individual include a rounded skull , 
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pronounced zygomaza, the shape of the palate and nasal aperture, an 
edge- to- edge bite, flat anterior wear on dentition, and shovel - 
shaped incisors. 

Stature and Muscle Attachment Sites 

The formula of Trotter (1970) for estimating maximum living 
stature from the humerus yields an estimated height of 5' 4" -5 '6". 
(The maximum length of the tibia was not used in stature estimation 
because of recently discovered discrepancies in Trotter' s formula 
associated with this bene [Jantz et al . 1994] .) 

The skeleton displays relatively well -developed muscle 
attachment sites, suggesting that the individual was probably 
active and muscular. At the attachment site for the 

costoclavicular ligament, the right clavicle shows a deep cortical 
excavation. The left clavicle shows irregularity at this location, 
but it is not as prcncunced as that on the right. 3oth the left 
ulna and radius have a sharp interosseous margin, with the left 
ulna also displaying slight enthesophytosis (bony osteophytes at 
muscle attachment sites; at the ulna tiiberosity and supinator crest 
(insertion sites of the brachialis and supinator muscles). A 
noticeable indentation is also present on the left radius at the 
attachment site for the pronator teres. Other well -developed 
muscle attachment sites are present on the femur (well -developed 
linea aspera and the tibia (pronounced soleal line) . 

Denti tion 

All teeth are present and show little evidence of decay. Small 
carious lesions are present on the occlusal surfaces of three 
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mandibular and rhree maxillary molars. The buccal surface of the 
maxillary right central incisor has an antemortem ship. Calculus 
deposits are present on maxillary and mandibular teeth, showing a 
build-up around the circumferences of the individual teeth. There 
is no abscess ing, nor any noticeable resorption of the alveolar 
bone. The maxillary incisors, particularly the lateral ones, are 
shovel - shaped . 

Patholocrv 

Slight arthritic changes are present on the margin of the 
joint surface of the left distal femur, but no other evidence of 
arthritic lipping is evident on the postcranial skeleton. 

Both scapulae display an ununited acromial tip (os acromiale) . 
Mann and Murphy (1990) classify this trait as familial; it has also 
been associated with labor involving muscles of the shoulder. 
Additional Observations 

Without s\ibmitting a seunple for radiocarbon dating, it is 
difficult to estimate the exact date of burial, although I tend to 
think that it occurred in the prehistoric period. We have examined 
a number of historic period burials from eastern Nebraska in recent 
years. This skeleton is not as well-preserved as is generally the 
case for 18th and 19th century burials . Moreover, many historic 
period Native American burials have stains from the presence of 
associated copper or brass trade artifacts, although none are 
present on this skeleton. Also, the level of dental wear is more 
advanc ed than i s usual ly seen in young adul t males during the 
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historic period, suggesting that the burial dates to the 
prehistoric period . 

The next step in the evaluation of this skeleton is noWunder 
way. Measurements of the skull have been sent to Dr. Richard JeUitz 
of the University of Tennessee for statistical comparison with data 
for prehistoric and historic population scunples from the Central 
plains. Dr. Jantz has a large data base from this region, and the 
cuialysis may shed light on the tribal affiliation and antiquity of 
the burial. 

As soon as we receive the results of the craniometric 
comparative study, we will send you Part II of our report 
describing these findings. 
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NATIONAL MUSEUM of 

NATURAL HISTORY 

SMITHSONIAN INSTITUTION' 

July 24, 1994 


Mr. Richard A. Roth 
Sheriff, Douglas County 
c/o Captain Gregory L. Clemens 
Criminal Investigation Bureau 
225 North 115th Street 
Omaha, NE 68154-2520 

Re: Follow-up Report on SI94-03 (25D09002) - human skeleton 

found in a creek embankment in western Douglas County. 

Dear Mr. Roth: 

As reported in my recent phone call, a small sample of bone 
collagen was submitted for radiocarbon dating and the cranial 
measurements were analyzed by Professor Richard Jantz of the 
University of Tennessee. These steps were taken because the 
skeleton appeared to be quite ancient. The results of the 
radiocarbon test indicate an age of almost 4,000 years {3,720 years 
Before Present). Dr. Jantz 's comparisons showed similarity with 
prehistoric remains rather than with the historic period Omaha, 
Ponca, or Pawnee. The results of the craniometric classification 
analysis and of the radiocarbon dating of the remains preclude 
close affiliation with any contemporary Native American tribal 
unit . 


Because the skeleton daces to the Archaic period (which is 
extreniely rare in Nebraska) , I would like to retain these remains 
for possible accession into the National Museum's human skeletal 
collection. A release form is enclosed for your signature. I have 
also contacted Mr. Rob Bozell of the Nebraska State Historical 
Society, so that he is aware of the results of our examination. I 
greatly appreciate the opportunity to examine this interesting and 
important set of remains. Please give me a call if you have any 
questions or if 1 can be of further assistance. 


Sincerely yours, 

UJ 

Douglas W. Owsley 
Forensic Anthropologist 
(ph 202-786-2553) 


cc : Mr. Rob Bozell, Curator, Nebraska State Historical Society 
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processing. To reiterate briefly for contextual purposes, the repatriation process began 
when one of the UMMA professional staJS* (Dr. Greenman) exhumed grave contents fiom 
Wah Wah Skin Ah Gah in 1938 and deposed them in the UMMA. In response, Esther 
Jacko (1982) visited the museum's current director. Dr. John O'Shea. After the 
NAGPRA law was passed. Dr. O'Shea responded to another visit saying that he would be 
willing to return the remains if WRFN would give permission to the UMMA to conduct 
DNA research on the remains. To explain the purpose of the DNA research. Director 
O'Shea visited WRFN in January 1996 and invhed members of the WRFN repatriation 
committee to Ann Arbor to demonstrate the process. The DNA research demonstration 
took place at the UMMA in March, 1 996. The WRFN repatriation committee then 
returned home and conducted a survey of community members (April/May 1 996) about 
whether they should grant permission to the UMMA for this research. The WRFN 
community rejected the UMMA proposal by a measure of more than 2 to 1. Dr. O'Shea 
responded in the following manner. 

Dr. John O’Shea's official UMMA response 
to the WRFN denial to conduct DNA research 


Ch^flxo 


f T Mqh^gfthhow^ 

River First Nation 


BocElsEnS" 
Ontario POP lAO 
CANADA 
August 8, 1996 


Dear Chief Nahwegahbow: 

I am grateful for your letter of 17 July, aitbough I am saddened by its 
content On behalf of the Museum and the University of Michigan I have 
gone as &r as I possible can to accommodate your wish that the human 
remains and burial arti&cts be returned to Wardrope Island. We have 
ofiered to return all of these materials even though we are under no legal 
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Meaning: Designation of human remains as materials no longer depicts ancestral human 

remains as understood by the WRFN community; legal requirements are prioritized with 

documentary and archaeological evidence cited to counter the WRFN claim, meaning this 

type of evidence is acceptable as answers to cultural affiliation questions for the UMMA 

whfle the WRFN evidence is not acceptable. 

m. Authoritarian persona: I sinq)ly can go no further without 
jeopardizing my own ethical responsibility to future generations. 

Meaning: Dr. O'Shea assumes full authority for decision making. He alone is obligated 

by his professional and personal ethics to protect an otherwise unidentified group he calls 

“future generations” fi-om the WRFN community. 

rv. Assertion of Power I must conclude, therefore, that the present 
negotiations are at an end. 

Meaning: I have the ultimate decision making power. 

V. UMMA authority determines cultural affiliation: While this also 
brings to an end our voluntary moratorium on access to the collection, 
please be assured that the human remains fiom Wardrope Island will 
continue to be treated with care and respect, and that requests for research 
access will be evaluated for scientific merit and appropriateness using the 
same high standards that are allied to all such requests in the museum. 

Meaning: I will use my power to determine cultural affiliation. 

1. 1 have power to grant your wish. 

2. Scientific interests are legitimate. I am a scientist; you are not. 

3. 1 determine the beginning and end of these negotiations. 

4. 1 iiiqx>se and end the moratorium on research on these human remains. 

Dr. O'Shea added structural power to his view of the situation. In this perspective Wah 
Wah Sian Ah Gah grave contents (human remains) are i^hied only as scientific materials. 
The functional component of this power structure is his rationale that the only applicable 
knowledge is scientific. In support of this assumption he declares that he has sound 
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over a situation than others involved (WRFN). This meaning is evidenced in the above 
text by the following assertions of power: 

• The UMMA has the power to make such bargains (DNA for return of remains). 

• The UMMA has the unilateral power to say when the negotiations are over, 
claiming in the process that fiiilure to settle otherwise is the feuh of the WRFN. 

• The UMMA has the power to return these remains if they wish, despite the ethical 
problems that this will create for them. 

• The UMMA has the power to return these remains if they wish even though they 
have sound evidence that they do not belong to WRFN. 

• The UMMA has the power to possess the remains of Indians while Indians do not 
have the power to possess the remains of archaeologists. 

• The UMMA has the power to conduct research on the remains of Indians while 
Indians do not have the power to do the same to the remains of archaeologists. 

• The UMMA has the power to claim that they have sound evidence to disprove the 
WRFN claim on these re mains without having to offer such evidence. 

It is important to note that none of the above assertions of power appear overtly in 
the UMMA text. To do so would appear terribly blunt. The test of the validity of such 
assertions, however, is not that it is said directly in the text, but that they are necessary to 
make the claims in the text. Thus, when Dr. O’Shea says: “I must conclude, therefore, 
that the present negotiations are at an end,” his claim cannot be made without asserting 
power (presun^tion#! above). 

This method of analysis has identified the meaning of authority from the standpoint of 
author. Another indicator of meaning in the use of power is defined by contradiction. 

Contradiction of the ^^Un-Said" 

One of the most important aspects in the analysis of texts, when it comes to the issue 
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It is true that ignorance of the law is no excuse, but the hulure of the UMMA to 
recognize this law for the past sixty years can be seen as clear evidence of power usage. 
The &cts of this case show that the University of Michigan representatives prefer to 
**subschbe** to the laws of the land as opposed to obeying them. 

Is conflict resolution possible when the issues are considered unequivocal? 
Specifically, when scientific knowledge is deemed of greater value to the future than 
indigenous knowledge. The next chapter continues analyzing the University of Michigan's 
formal responses to the WRFN’s requests to stop research and repatriate their ancestors 
remains. 
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MALAMA I NA KCPUNA ‘O HAWAri NEl 

(CROUP CARING FOR THE ANCESTORS OF HAWAI'I) 


November 2b, 1998 


Department of the Interior 
National Park Service 
Departmental Consulting Archaeologist 
1849 C Street, NW, Room NC340 
Washington, D.C. 20240 

Attn: Dr. Francis McManamon 

Attached is a copy of an important resolution passed unanimously by the 
Board of Directors of Hu» MSIama I N3 Kupuna 0 Hawai'i Nei on October 24. 
1 998. Although its subject matter pertains directly to you, we are 
entrusting that you will maintain the highest level of objectivity, and honor 
our request to provide the said resolution and this cover letter to the 
NAGPRA Review Committee for consideration at its meeting of December 
10-12. 1998 in Santa Fe, New Mexico. We intend to send representatives 
to the meeting to respond to any questions the Committee might have 
relating to the concerns raised therein. 

Balance Is an important value in our culture. Due to recent actions by 
yourself including those identified in the resolution, as well as your recent 
representations at the Mdkapu meeting to attach conditions to the 
consideration of a joint NAGPRA repatriation application that went beyond 
the scope of NAGPRA, we are compelled to voice our serious concern for 
the lack of balance in terms of Native American interests. These actions 
highlight the conflict of Interest, and the imperative need to relocate the 
NAGPRA Program to a more neutral office within the Department of Interior 

He ieo waie no 

(Simply a voice, only a voice), 

KOnani Nihipali 
Po'o 


Roet OFfioe lox l»o Xale'lwa# Kawal'l tC7].3-oi*o 
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HUI MALAMA I NA KCPUNA ‘O HAWAPI NEI 

(GHOUP CARZNG FOP THE ANCESTORS OF HAWAI'I) 


RESOLUTION 98 002 

WHEREAS, Hui MSIsma 1 NS KGpuna 0 Hawai'i Nei was founded to protect the 
sanctity of iwi kOpans {ancestral Native Hawaiian remains) and ensure their proper 
return to Aj '§ina (the land) through the practice Of traditional values, spiritual beliefs, 
ar>d practices; 

WHEREAS. Hut MSIama I NS KOpuna 0 Hawai'i Nei continues to invoke of 
k0pun9 for *ikt (knowledge), iktikk (strength), pkpmki (intelligenca), maopopQ pono 
(true understanding), Uke p9p9iua (avenues of communication), end mana (good 
energy) through pule (prayer); 

WHEREAS, the Native American Graves Protection and Repatriation Act 
heretnafttr. “NAGPRA", is a federal statute that specifically identifies and authorizes 
Hui MSIema I NS Kupuna 0 Hawai'i Nei to exercise authorities such as consultation 
and repatriation of cutturai items specified m the statute: 

whereas, NAGPRA requires the Secretary of Interior to implement the 
provisions of NAGPRA by delegating steiutory duties and responsibilities to an entity 
within the Department of Interior and that the Secretary of Interior delegated NAGPRA 
implementation responsibilities to the Oepertmentel Consulting Archaeologist within 
the National Park Service: 

WHEREAS, as the nation's chief archaeologist, the Departmental Consulting 
Archaeologist, is required to implement a federal statute that mediates archaeological 
and museum interests vis-a-vis those of Indian Tribes and Native Hawaiian 
Organizations, including Hui Msiama I Nt KOpuna 0 Hawai'i Nei; 

WHEREAS, the National Park Service is therefore m the position to both 
implement the NAGPRA process, including promulgating administrative regulations, 
and to comply with the administrative regulations for its own collections that contain 
cultural Items included in NAGPRA, which represent en inherent conflict of interest: 

WHEREAS, the NAGPRA administrative regulations largely reflect the concerns 
of archaeology, rather than Native people, a reflection of the fact that the program is 
under the authority and direction of the Departmental Consulting Archaeologist and 
that the imbalance in favor of archaeology and against Native interests will only 
continue to worsen, as demonstrated by the following cases: Kennewick Man. the 
University of Nebraska, Bandelier National Park, Wyoming State Museum, and the 
University of California Berkeley; 

voet Otfioe Box ate Rele'ivo, Beoel'i a<7ia'0l«0 
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whereas, in order to cure the conflict of interest. Hui Maiama I Na Kupune 0 
Hawai'i Nei strongly urges the separation of the Departmental Consulting 
Archaeologist from all NAGPRA implementation activities including, but not limited to. 
ihe promulgation of regulations, monitoring compliance, publishing Federal Register 
notices, providing staff support to the NAGPRA Review Committee, awarding grants, 
assessing civil penalties, and providirg technical assistance, to a neutral agency within 
the Department of Interior, 

NOW THEREFORE BE IT RESOLVED that the Board of Directors of Hui M^ama 
I N5 Kupuna 0 Hawai'i Nei strongly urge the separation of all NAGPRA implementahon 
activities from the Departmental Consulting Archaeologist to a neutral agency within 
the Department of Interior, in order to better provide equity and fairness to the 
NAGPRA implementation process, and to balance the interests of Native people and 
archaeology- IN ADDITION, the Board of Directors of Hui NI3lama I Ni Kupuna O 
Hawai'i Nei directs that this resolution be provided to the Secretary of Interior, the 
National Park Service, the Hawai'i congressional dalagation, the Office of Hawaiian 
Affairs, the island burial councils, interested Netive Hawaiian Organizations, Indian 
tribes. Tribal organizations, including the Tribal Historic Preservation Officers 
Organization, and Alaska Native Corporations, for support and to urge the Secretary 
of Interior to act in accordance vwith this resolution. 



lee Ka'eo. Secretary/rrMaurer 
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The NACPRA Revtew Commluee 
c/o Archeological Aslsancc DIvbhin 
National Park Service 
Box 37127, Suite 210 
Washington DC. 20013-7127 
Comments received by October IS, 
1906 will be corvidered by the 
committee at Ha next scheduled 
meeting. For additional Irdormblon. 
please contact Dr. Francis P. 
McManamon at (202) 343-1101. 

Note We wUl not accept my co mmwit s In 
electronic rorm. 

Enclosure 

Dated: Augast 14, 19M. 

Veletta Canouia, 

Acflftl, Deparonentaf Consu/tSif 
AroheofcfM, 

Otpuly^itf. Archeofegy and fthnsgr^phy 



The Native American Craves 
Protection and Repatriation Review 
CommUiee Is charged under aectkon 8 
(c)(5) of the Native American Ctavca 
Protection and Repatriation Act 
(NAGPRA) wMh "cong>iltng an 
inventory oTcidlurally urUdentlfliUe 
huiinu renaina that are In llie 


poaaesslon or coninri of each Faderal 
agertcy and rmaeum and recommending 
specific actlota fbr developlr^ a p t ucea i 
for dlaposUlon of such remains." 

|l The commlilee taeued a draft set of 


Draft Reoonunandaiiona Regarding Itw 
Di^osltlon of Culturally Unldentlflahla 
Human Remalne and Aeaedalad 
Funerary Oldecia 

AOBBY: National Perit Service, Interior. 
acikm: Notice and Re(|uest for 
Comments. 


Section I (c)^ of the Native 
American Graves Protection and 
ftcpatrlstlon Act (25 US.C. 3001 H seg.) 
requhaa the Revl^ ConanMlea to 
leconunend specific acHona Ibr 
developittg a proossa for the dlqposlllon 
Qfcuhufaay unldentlflahla NmIvo 
A merican bunnn r e ma ins . The 
oonunMieehaB given this matter great 
Ihop^ and haa devrioped the encloaed 
draft documents oudlnlM ihalr 
poeltlons The endooed daomams are 
Mended Ibr wide circulation to eUch 
comments ftom Indian irlfaea, Natlva 
Hawaiian organlailens musauma. 
Fidaral agenclsa. and national adentMc 



riioidd aeind written oommeiUB to: 


recommendstiona for guidelines 
r^srdlng dtaposHlon ofeulturBlly 
untdenUftaUe human remslm for 
public comnwiit and review. One 
lumdrcd twenty nine Indian tribes 
Native Hawaiian orgaidsatlorB, 
■dentine ixganlsat laiM. Federd 
■getKles, Individuals and muaeums 
responded to Ihla draft. Bamd on thae 
responses, the conunHtee oonduded 
that dlspodtlon of a algnlftcml portion 
of Ndive American himian mmalna 
listed as cultmOyiintdeniinsble Ibr 
purposes of NAGPRA msy possfliiy be 
decided through r^datory acilim. The 
committee bellevsa that dschlena 
regwdlng dhpeslilon afa small nuidbcr 
of gmerally vary andenl bonm 
remalne wUl require aim n dm emiie 
NAGPRA by Coiveis 

Piepaaed RemdaSMy LaMuage mid 
Mstheds fcrPlipeaftlen efCuHurally 
Urrtdemtflable HumM Remalna 

By dailMrv Mid dsftfilag the 
mea ning or the MatuMytmi. •Shared 
group Menmy." the cenwaltle e bellmma 
hla poadUe la declda dlipoatiloa of 
many hunem renw tm pr aser Sly 
damined aa neuhunHy unidefilinable.*' 


under NAGPRA. If "shared group 
Identity" la Inlerpreled to recognixe that 
in several clrcurrotancea rrorc than one 
Indian tribe or Native Hawallen 
orgenlzailon mey share Identity wKh 
prehlsloric human remains or human 
remains asaoclatad with an earlier group 
then many of the problerro regarding 
disposition of culturelly unhSentlflmc 
human lemaliw mey be rerolvcd. 

"Shared group Identity" has not. to 
dMe, been deflried In stMide or 
regulatloa The term la central lo the 
dehnltlon of "cuhural sflUlatlon" and 
thim la at the cote of NAGPRA. By 
statute, "cultural affUlstlon" means 
"that there la a relatlonshto oTdiafed 
groiqi Identity which can w teamably 
traced hIslorIcaUy or prehtatortcally 
between a present day Indian tribe or 
Native Hawaiian orgMilation and an 
Identified earlier group." There Is 
nothing In this language M predude 
mue than one IrKlIan tribe nmn 
establishing cultural affiliation through 
shared group Identity lo an earlier 
group. There are. In fact many Irt a nces 
In which multiple Indian tribes dialmor 
may show ahai^ group IdeiMlly. Thus, 
the conaidtiee propoaas lo define 
"shared group Identify" lo taidude the 
poMiblllty of a relathindilp between 
mot* than one present dqr Indian tribe 
or Native Hawaiian organisation md an 
earlier historic or prehistoric group. 

The committee, therefore, pi opu a es 
the following definition Car "diared 
pwp IdenUly." 

Shared group Idtndty a i awo a relatloroWp 
between a proem Indian irftN or tribes 
■id an earner group based err (1) direct 
Nstdrtcd Unhs end/or (2) a comhltwUon ef 
gtegiephlcal, lemporri. arel odturd Unhs. 
Ceog m p hl ql. temporal, end/m cultural IMu 
way be eriabUdwd throud* Mleglcd. 
■ch eeelo aka l. Ungulrilc. MUeric oral 
tradlllOMl. or othw ralevem SrfamioUeii or 
■tpert epMon fsee McUen 7 hH4) of the 
Aci|. This ddlntUon p fovtdae far die 
peMMUty of otora than ora hidlan tribe or 
Native Howallan argMatton sitdiHihlni 
culwral afflUaUonimihaprahlalarlcor 
ew1iw|reiq». At the rome Uma. M em|deyt 
I mgu a g e and c encep ta draady wall 
ea tabtla hed wWdn the ft aw n > n i b of 
NACniA. 


Scvaral points auppori this approach, 
hlalflitly lhalaaubsianUsI nunfaerof 
human fcmatoia wOl be daasifled m 
cuhurdty unIdenilfWile. hfany 
mussuma and Federal agsnriea 
recogidaB thtt while It may not be 
pomdM lo rffBlaie Individual human 
remains wllh a alagle lodion Mbe. His 
oftan poHlMa to narrow the field Id a 
faw Indiao oibwa who are cutturally 
sflUlaaed with the human lenmlnBMOid 
onaprsponilsranceofilie wdifanm 
The h^ nunfaer of human remains 
listed SB cuhuralty unldentBiabls may 
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alao r^cct a lack of consbiency 
re gardi n g the lae of (he lenn "Indian 
tribe.’* F& example, a set of human 
remains may be Identified as ’’Sioux’’ 
while lacking a more precise 
Identlflcation linking them with one or 
another or reveial Sknix tribes. Rnally, 
rmny cases In recent years provide a 
foundation for narrowing the number of 
Individual human reiralns that are 
coiBldered culturally unidentifiable. 
SpecUkaDy. In cases of prehistoric 
remsbis, there are several avenues for 
presetM day Indian tribes or Native 
Hawaiian orgpnlatlons to establish 
shared poup Identity vdth prehistoric 
poups. For example, an Indian tribe or 
Native Hawaiian organization may not 
be able to establish an unbroken 
historical connection with a parlicuiar 
prehistoric culture, but may be able to 
establish shared poup Identity baaed on 
clear geographical and temporai ties to 
the area and time of the earlier group 
coupled with additional evidence, such 
as o^ hfastories and other cultural 
traditions and llfeways. 

Implementation of NACPRA under 
this approach would be relatively 
slrai^itforward and simple. Indian 
Uibes, or trfoes woiklng at their 
discretion. In cooperation with 
nwseums or Fedi^ agencies or other 
relevant experts, will be responsible for 
developing IdentincsUons of shared 
group Identiiy with specific prehistoric 
cultures or e^ler pimps. Once an 
Indian tribe or Mbts. or an Indian tribe 
and a museum or Federal agency, has 
compiled Information establishing 
cultural alflHation baaed on shared 
poup Identity with a prehistoric culture 
or earlier group, they will notify the 
National Park Service of Ihelr claims. 
'The Natkmal Parl^ Service will compile 
a list of all human remains that have 
been Initially IdenlUled as culturally 
unidentifiable. This list wUI be 
submilled to the oommlltee and to 
Indian tribes. Guidelines for 
repairbMIon. as provided In existing 
NAGPRA statutes and reguIaHors, will 
apply. Indian tribes may request 
repairtatlon. b aa ed on ihelr claims and 
baaed on agreemeros among dalmsnts 
regarding proposed disposition of such 
human remains. Museums or Federal 
agencies wfll evaluate and act upon the 
dalms. as outlined In NACPRA statutes 
and repjlatlons. The propos e d process 
will be further slmplined In practice 
since several Indian tribes have already 
established regional or cultural 
asocial Ions based on shared group 
Identity wdlh human remains in the 
possession or control of museums and 
Federd agencies. 


Issues Requiring Amendments to 
NAGPRA by Congress 

1) Non-Federally Recognized Native 
American Croups: The ctefinitlon of 
“Indian tribe” used in NAGPRA limits 
participation In the NACPRA process to 
Indian tribes who are currently 
recognized as tribes by the Bureau of 
Indian Affairs. Many Native American 
groups are not presently Federally 
recognized thrtmgh accidents of 
political rather than cultural history. 
While mechanisms have been 
developed to provide some access to 
NAGPRA for non-Fcderally recognized 
Native American groups, (he committee 
recommends (hat the Secretary urge 
Congress to amend NACPRA to provide 
a means whereby legllimaie, non- 
Federally recognized Native American 
groups may partklpaie in NAGPRA. 

Z) Culturally unldenttfUbie associated 
funerary objects: NAGPRA. as cunenlly 
framed, does not provide for 
repatriation of culturally unidentifiable 
associated funerary objects. The 
commit lee recommend that the 
Secretary urge Congress to amend 
NACPRA to provide for a means for 
Indian tribes or Native Hawaiian 
organizations to repatriate associated 
funerary objects along with human 
remains when several Indian tribes have 
established cultural afnilatlons and joint 
agreements for disposition of such 
human remains arid their associated 
funerary objects, as outlined in the 
section above. 

Conclusion 

The conunttlee believes that the steps 
outlined above provide viable solutions 
to otherwise complex and vexing 
probiems. Comments from the field 
were valuable In helping the committee 
pursue a very different sent of potential 
solutions from those offered in the first 
draft. We look forward to receiving 
additional comments and suggestions 
prior to making our final 
recommendations to the Secretary of the 
Interior regarding disposition of 
culturally unidentifiable human 
remains. 

Draft Reoommandaftiona for tha 
Disposition of Human Ramalm 
Culturally Afniiatad with Non-FadarNly 
Raoognizad Nativa Amarican Ooupa 

The Native American Graves 
Protection and Repatriation Review 
Committee is charged under section 8 
(c)(5) of the Native American Craves 
Protection and Repatriation Act 
(NACPRA) with "compiling an 
Inventory of culturally unl^nllflable 
human remains that «e in the 
possession or control of each Federal 


agency and museum and recommending 
specific actions for fieveloping a process 
for disposition of such remains. ’’ 

In the course of holding meeting 
across the United States and hearing 
public commentary from irany groups 
and individuals, the review committee 
has come to recogntze that there are 
dllTereni kinds of remains that may be 
classified as "culturally unlflentlftable’’ 
under the deflnitlora sikJ requirements 
of NACPRA. One particular subgroup 
are those remains that are culturally 
affiliated with Native American groups 
which are not formally recognized by 
the Bureau of Indian Affairs (BIA) as 
"Indian tribes”. Examples of such rton- 
Federally recognized Native American 
groups might include groups recognized 
by Individual States: ones that were 
once recognized by the BIA but for 
various reasons no longer have such 
recognition; or orres that have applied 
for BIA recognition but have not yet 
been reviewed or approved. (This list is 
intended to give examples only, and It 
rxit meant to be Inclusive or definitive.) 
In these cases, ilie remains are only 
''culturally unidentifiable” because the 
definition of "Indian tribe” has been 
interpreted by the Department of the 
Interior to mean only those groups that 
have received formal recognition by the 
BIA. The review committee believes that 
it may be necessary to amend the statute 
in order to fully enfranchise these non- 
Federally recognized Native American 
groups with all rights and 
responsibilities accorded by NACPRA to 
Federally recognized Indian tribes. In 
(he absence of such an amendment, the 
review committee reconunends that 
gerwral guldelirres can be added to (he 
current regulations which will 
eiKourage non-Federally recognized 
Native American groups to work 
cooperatively with museums. Federal 
agencies and Federally recognized 
Indian tribes and allow for (he 
repatriation of culturally affiliated 
human remains and associated funerary 
ObjlKtS. 

The review committee has reviewed 
four cases to date Involvlr^ non- 
Federally recognized Native American 
poups and has made recommendations 
to tlM Secretary of the Interior to 
apfMnve the repatriation of huiran 
remains to these ptMips. Two of these 
cases— the Robert S. Peabody Museum 
of Archaeology at Phillips Academy 
repatriation to the Mashpee Wampanoag 
and the Hood Museum of Art at 
Dartmouth College repatriation to the 
Abenaki Nation — have been completed 
with the required Notices of Inventory 
Completion published In the Fedtnl 
Register. Until such lime as the statute 
b amended to provide full standlrtg to 
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non-Federally recognized Native 
American groups, the review committee 
recommends the foliowlng live step 
process; 

a Museums and Federal agencies that 
believe they possess human remains 
culturally afTlllated with non-Federally 
recognized Native American groups are 
encouraged to notify these groups and 
work with them to reach agreement on 
possible repatriation of th^ human 
remains. Museum and Federal agencies 
should use the statute and regulations to 
assess the potential cultural aflUlatlon 
of non-Federally recognized Native 
American groups with specific human ^ 
remains. Cieterminatlons should be T 

based on a preponderance of the | 

evidence b^d upon geographical. | 

kinship, biological, archaeological, 
anthropological. Ilngulsllc, fotklorlc, 
oral traditional, historical, or other 
relevant Information or expert opinion 
[25 U.S.C. 3006 (c)(4)]. 

b Non-Federally recognized Native 
American groups are encouraged to 
work with museums and Federal 
agencies to reach agreement on possible 
repatriation of human remains. 

c. In discussions over Ihe possible 
repatriation of human remains to non- 
Federally recognized Native American 
groups, the group and the museum or 
Federal agency holding the human 
remalrts are ettcouraged to consult with 
all Federally recognized Indian tribes 
who may have an Interest In the 
geographic area from which the remains 
originated 

d When agreement Is reached to 
repatriate human remains to a non- 
Federally Native American group, this 
agreement should be submitted to the 
review committee for consideration. The 
review committee will then review the 
facts and circumstances of Ihe case and 
make a recommendation on the 
repatriation to the Secretary of the 
Interior. If the Secretary agrees with the 
recommendations, he will recommend 
Ip the museum or agency to proceed 
with the repatriation 

e If the deciston Is trade to proceed 
with the repatriation, a Notice of 
Inventory Completion will be published 
In Ihe Federal Register, with a walling 
period of 30 days prior to the actual 
reratrlatlon of the human remains. 

These five steps are Intended to 
provide a general process for non- 
Fedeially recognized Native Arrerlcan 
groups to work cooperatively with 
rmiseunB and Fedml agencies to 
repatrlaie hutran remains with which 
they share group Identity. They should 
not be Interpreted as Introducing new 
compliance requirements for museums 
and Federal agerKles.The review 
committee believes that the above 


observations and recommendations 
provide viable solutions to otherwise ' 
complex and vexing problems Public I 
comments were invaluable In helping 
pursue a very dirfeient set of potent lai 
solutions from those offered In the first 
draft. The review committee looks 
forward to receiving additional 
comments and suggestions prior to 
rraklng final recommendations to the 
Secretary of the Interior regarding the 
disposition of cultural unidentifiable 
huiran remains. 

[FRDoc 96-ZI 105 Filed 8 19-96, 8 45 am] 
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DRAFT PRINCIPLES OF AGREEMENT 
Jane 26, 1998 


1 . The legislative intent of NAGPRA is made clear by the statute itself; it is the Native 
American Graves Protection and Repatriation Act. 

• Tlie statute mandates the disposition of all Native American human remains and 
cohnial items excavated or discovered on Fedetal lands after November 16, 1990. 

• The statute cleariy mandates die review committee to develop recommendations for 
the disposition of all cnlturally unidentifiable human remains in Fedeial agency and 
museum collections, although the disposhion of these remains is not specified in the 
statute. 

• While we realize that the current legal standing of associated funerary objects places 
them beyond the review comimtlee's charge, the committee recommends that they be 
included in tfae NAGPRA process. 

2. Federal agency and museum officials must make a decision as to whether all Native 
American human remains are related to lineal descendants, or culturally affiliated with a 
present day, Federaily-recognized tribe, or are culturally unidentifiable. This detenniiuttion 
must be mode tfaroug^ a good foitb evaluation of all relevant documentation and consultation 
with any appropriate hidian tribe or Native Hawaiian organization. A determination that 
human lemains are culturally unidentifiable may change as additional infonnation becomes 
available. 

3. Culturally unidentifiable human tenudiis are uo less deserving of respect than those for which 
cultural affiliation can be decentuned. Culturally unidentifiable human remains can be 
subdivided into at least four categories: 

• those which lack sufficient information on context, 

• those which are affiliated witii non-Federally recognized Indian groups, 

• those which are associated with an archeological population but for which the past 
archeological population has no associated present-^y tribe [“extinct” population], 

• those which are associated with in archeological population but cannot be affiliated 
with a present-day tribe due to time depth or other factors. 

These different reasons for determining human remains to be culturally unidentifiable suggest 
that there may be more than one way in which appropriate disposition decisions can be made. 

4. Through its actions at the January 1998 meeting, as well as through decisions made by the 
previous committee (i.e. the Titicut site case), the review conunittee has begun to recommend 
a process for disposhion of cuhutally unidentifiable human remains. It is our intent to 
continue refining these existing models for disposition while actively seeking other models 
for disposition. 
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Are Scientists Exploiting Native DNA? 


By Korey L Capozza 

S DC TEARS AGO, A SCIENTIFIC VENTURE WAS 
lanaebed by • consortium of Istemttioaal scientists who, 
with \J.S. fedenl funding an seeking to estnct and codify Indig* 
eooui geaetk material across tha ^obe. Called the Human Genome 
Dtveiiify PKijact (HGDF), snd speaiheaded by hua- 
dnds of srtentiita, this mammoth endeavor would 
spend iniUons of tetpeyer doOan and the involvefnent 
cf donens of bihee acxoBs North America. 

TbeHGDPrepesentsanewwcveia medical ie> 
leaidi that fa cu ses on Indian oonununltlet. With die 
goal of dlfcoMdng the genetic underpinnings of all 
humanifyi such prefects m^ result In the wholesale 
cnmiwTrialhaHrtft of Native Amcricen ancestry. 

Hie HGDP singed out several hundred indigenous 
tribes across die ^obe as prime targets for rourck 
These edmlc poups were selected on the basis of their 
genctie uniqueness and hi^ risk of colnual odnctioin. 

The Cheyenne, Shawnees, Shoshone, CberoVae, Na- 
vajo, Plains Apache, and Wndiago tribes are Just a 
few of the Indian groins listed by the HGDP as prior- 
ity subjects. 

Tha project's scientists have stressed the urgency 
of ezp^ting sample coUectloD firom these tribes, 
referred to u isolates of historic interest,' given 
that their distinct DNA will lilcefy dls^rpear in the 
near future with the trends of migration and racial 
inter-breeding. 

Once the intent of the HGDP public; the 

outcry from Native grm^ was duafatim 
'Why the tremesidous hsteiest in saving the genes 
of Indigenous people and not the people ^em- 
selves? Who really stands to benefit from this en- 
deavor^ asked Debra Harry, a Painte Indian, and 
coordinator of the Indigenous People's Coalition 
Against Bloplra^. 

Some Nai^ Ameilcaos object to the purpose of 
research pit:jecb like the HCDF vdilch Intend to un- 
cover the ’truth” ebout natfve ancestry widiout taldng 
into account indlgenoui adtunlbah^ 

Hseories about Native American origini have been 
a sourae of oontentian between scientists and native 
groups for decedes. Aoentral purpose of the HGDP 
wouiri be to map the migration patterns of the 
cont ineii tt first people s . For Native Amerleaiu, such 
research Is not only irrelevant but offensive to their 
culture. IVaditional religion among North American 



TnAtdn gnsups wiptdtiM native orl^DS tfarou^ a u t m wyh 
HGDP ocipoixen state in their Intsrnet fret sheet that, 'aQ human 
groups aaem to be interested in their or^lnr, many are i n t ere s te d in 
driwMfir evidence about ori^ni.” 

This assumption — tbatNanveahavethesanMinter- 
estiuscientistx in finding out about their ancestry — is 
a major stumbling bloA between the two interest 
groupi. Indians ate, in fre^ Irrofeesin^fy dobious of 

yean Wsstem scienoe teug^ that the first Ameiicaiu 
were of Asian anoestiy and migratod to the North Ameil- 
StnlL 

Ibdqt hovreveiv thet theory it being oaDed into ques- 
tion by moormof anthropoloiiical and genetie evidersce 
that suggests mlgretion most hkefy oocuned before the 
last ice age. As W tsteiu edenoe continues tn retovent 
human history, natives ire le a rning to Ignore sdenttfic 
theories that reduce native mcatry to a pile of num- 


The aaotemponrybatde over 'Kennewick Man”, an 
anriitf tlfWnn IbuTul On Umatilla TnAtm terrftary is 
a V* eoBUiqile of bow ntifie and Native toteiM 
are often at odds. Tbe 0,300-yeaihdd remaliu were 
dsimedhyKientistsaianeiseattallinkintfaatevestige- 
tton of ea^ Amcrien enoestzy The UnutiDa, hm^re^ 

TmhWiiIpV Mm — — dftrtaWnr JwntM 

retutrud to fate grew without finthcr Study 
The subseqoeot court the frus- 

tration genetic sdentists hewe with Natfw indifiEBrenoe 
to thdrrearch fiw mtentifie dlsooweiy and the bitter- 
nen felt by many tribes towards the sclentisti' airo- 
ganoe ttd disrespect for their culture. 

'A religious stance about these Issues it praUem- 
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dtic Whac do you do with remains that are 1000 yean removed from 
their ancestors?” asks Robson Bonnichsen, director of the Center for 
the Studyofthe First Americans at Oregon State Univenity The fate of 
Kennewick Man is still pending a Supreme Court decision 

N abve Amencao cynicism about western scsenbiic endeavor is not 
without cause. In recent yean the phamaccubcal 'gold rush” has 
brought saenbsts in search of moneys nuldag natural and gene-based 
cures to the remotest regloas of the ^obe 
These gene ‘’game-hunten’ are patenting and commeroalizing in- 
digenous cell lines What may have seemed like matenal for a far-fetched 
science Bction movie just lOyears ago IS today a fnghtemng reality In 
1993, the U S government applied for U.S. and world patents on the 
cell line of a 26-year old Cuyami Indian woman &om Panama. It was 
only after a powerful lobby from mtematioaal human n^ti groups that 
the U.S Secretary ofCommeiee withdrew the patent apphcabon 
A major problem with gene sampling is that f^ral and intemabonal 
regulabonis^ann^ab^t "Open access to DNA samples and shar- 
ing worldwide is a monster to monitor and eofoice,” Harry said. Tbou^ 
DNA donon often consent to participate in a research project, they are 
seldom informed of how iheir genebc material could be used in the 
long run 

Indigenous people’s cell lines are currentfy preserved in tisiue banks 
across the country where reseaichen, induduig phormaceubcal com- 
panies, can easlty access them. The ConeD Insbtute, a U.S. tissue bank, 
for example, has cell lines &om Pima. Pueblo and Cheyenne Indian 
donors. The institute is also a partner in the HCDP and maintains a 
policy of open access to Interested researchers 
'Ihe Pima’s have been studied for over 30 years," said Harry *Tbeir 
DNA is probably in every DNA lab In the country." Commercial exploi- 
tation of indigenous genetic samples could happen without any mbe 
being aware of it. 

"What do we do widi the cell lines diat are already out there and how 
do we determine if they were collected with the permunon of the In- 
dian donor?* asked Frank Dukepoo, a Hopi Indian genetacut at the 
University of Northern Aiiaoiia.. 

The impli^ons of sudi researdi will hew ^reachm^ implications. 
Cell lines contain Infbmiallon about the human history of not just an 
individual but his^r tribal ancestors as well 
Criba of the HCDP pointed out that the project would have no ben- 
efit. medical or otberwlie, to native people. Oiipniaen of the uitema- 
bonal project stated in dieir propoed resorch gurdellnes that, "research- 
ers should active^ se^ er^is in which pertie^iaboa in the HCDP can 
bring benefits to tire sampl^ Indhidu^ and their oommumtiet " 
Late^ the oiganisers admitted that medical research would be ex- 
pensive and difficult without medical records. 

~lt‘s a he used to coerce people to participate ui the research," Hany 
said. "HCDP Is not set up to do medical research — there can be no 
medical benefit to die omimunlties," said Harry 
' The edikal protocol outline by die HCDP was seen 

’ by Native Americani as deeply ofTensive. ‘The In- 

■- V :r,r - , ^ dian omnmunity saw It as ‘How the White Man will 

do research on Indians,*" said Dukepoo 
With Native grtupf in North America mobiliz- 
ing to confront e^loitstive genetic research, sci- 
entists an turning to the ‘Thin] World where op- 
poelUon is less organised. 

In 1994. a group of Mienttsb afRIuifd with the 
National laatitufen of Health apjrfied for a patent 
(or oeQ linea derived from Sotomon Island and 
Papua New Cuioea natives which contained DNA 
from the HTLV-I virus. 


Later that same year saentists from the Samuel Lumenfeld Research 
Institute in Toronto partnered wth Sequuna Therapeutics (now called 
Axys Pharmaceuticals), a biomedical company m California, to search 
for the asthma gene among the inhabitant: of Tnstan de Cunha, asmall 
island in the south Atlantic ocean. It took researchen two yean to con- 
vince the residents to participate. Now with samples m hand, Azys phar- 
maceuticals IS raang to patent on asthma drug denved from of Tristan 
de Cunba’s natives. A.tys has also expressed mterest in sampling the 
Pima of Northern Arizona who have a high incidence of obesl^ and 
diabetes fixp hopes to isolate the genes that cause these illnesses and 
develop profit-generating drugs 

In 19^, the president of the World Council of Indigenous Peoples 
came forward to condemn the patenting of indigenous human life at 
die General Agreement on Trade and Torriffs conference in Geneva. 
By 1997, the Human Genome Diversity Project was | 
the target of wide opposition and was found to be se- | 
nously Hawed in its research approach by the Na- 
tional Research CouooL Today, the HCDP has come 
to a bait as a coordinated mitiative and has become 
an oft-ated example of "how not to plan a research 
project" 

Orgaiuzen of die project say that they hope to get 
back into full swing after some time to take stock and 
gather forces "It is still unclear where funding for 
the HCDP might come from We hope this wdl be 
clarified in the coming yeoi;' s^ John Moore, chair- 
man of the North American Committee for the 
HCDP. 

The HCDP, however; isjustoneofseveralgenetic 
leseardi projects that may threaten Native Amencan 
genetic pnvacy. 

Unlike the HCDP, which was high-profile and in- 
tersational in scope, other research efforts are much 
smaller but perhaps more insidious. The National In- 
stitutes of Health, for example, has a mirror campaign 
called the Environmental Genome Project that few groups have even 
noticed. 

'dearly NIH is ... the one we should be worried about," said Dukepoo 
A second HCDP is reportedly underway at the Field Museum In 
Chicago. "The HCDP may be dead as a coordinated effort but indi- 
vidual icseardien that bad Identified themselves with the HCDP are 
receiving funding for their Individual projects," said H(^ Shand, 
biopincy coordinator for the Rural Advancement Foundation Interna- 
bo^ ^e of these proj'ects is being conducted at the University of 
Oklahoma where lesetidien are trying to outline a protocol for con- 
ducting research in Indian Country. The protocol will be based on the 
responses of the Apache tribal government. 

It‘t clear that Indian communities need to be informed about of the 
potential risks assoooted vnlh paitidpatfon In genetic research. Some tribes 
may find that such tcseaith wifi ultimately betwfit die community 

"1 see some posiUve aspects that mi^t result from this I try to see 
both sides," said Dukepoo 

It may be difficult for sdentiits, government entities and Indian com- 
mututies to find common ground In this arena given the historv of de- 
ceit has chaiactenzed relations among the three parties in the past 

"Indians don't hold informed consent id any regard because it's 
Just tike a signed document like all of the other broken treaties in 
history," said Dukepoo As researchen continue to court Native 
Americaiu, tribal authorities are wising up to the potential impact 
genetic research will have on Indian people. "Both sides need 
enough information about this so that they can come up with deci- 
sions that are well thought out." Dukepoo said. "We must live with 
these decisions for i long time "(2 
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Good morning. My name is Robert Gough and I have the privilege of being the 
attorney for the Estate of Tasunke Witko, or Crazy Horse, the great Lakota leader. I 
also serve as a member of the Rosebud Sioux Tribe's NAGPRA committee. It is indeed 
an honor to appear before this distinguished committee on behalf of both the Estate 
and the Rosebud Sioux. 

1 come before you today to address a case of ongoing concern with regard to a lack of 
compliance with, and enforcement of, the notification procedures established under the 
Native American Graves Protection and Repatriation Act. This is a case which 
involves: 

• A respected, private institution of higher learning, namely, Washington College 
of Chestertown, Maryland; 

• A buckskin shirt, fringed with human hair, believed to have belonged to Crazy 
Horse; 

• A lack of compliance by Washington College with either the spirit or the letter of 
the Native Arrierican Graves Protection and Repatriation Act; and 

• A lack of enforcement of the civil penalty provisions by the U.S. National Park 
Service for such non-compliance. 

COMPLIANCE IS A CRITICALLY IMPORTANT THRESHOLD ISSUE 
The Native American Graves Protection Act was initially designed: 

• to provide a procedure within which the rights of ownership of Indian, Alaska 
Native, and Native Hawaiian (Native American) human remains and artifacts, 
including funerary objects, religious artifacts, and objects of cultural patrimony, 
found on Federal or tribal lands could be clarified; 

• to establish criminal penalties for the sale, purchase, or transport of Native 
American human remains or cultural artifacts without a legal right of possession; 

• to direct federal agencies and museums receiving federal assistance to identify 
the geographic and tribal origins of human or cultural artifacts in their 
collections, and to require the return of the remains or artifocts to the appropriate 
tribe or Native American organization upon request: 

• to establish a Department of Interior advisory committee to review the 
identification and repatriation processes for Native American human remains 
and Guttural artifocts held by federal agencies and federally assisted museums; 
and, finally. 

Page-I- 
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• to establish civil penalties for museums failing to comply with requiremenljs of 
this act. 

During the congressional hearing on the proposed NAGPRA legislation held May 14, 
1990. distinguished members of this committee recognized the important human rights 
issues at stake In the legislation which outlined “a process that provides the dignity and 
respect that our Nation's first citizens deserve" (Senator John McCain), and that as 
proposed, NAGPRA provided a cross-cultural "lesson in etiquette, in manners, about 
how people treat each other If you read this report, it is almost a rule book on how you 
treat others with respect” (Senator Conrad). 

However, for these goals of dignity and respect to be realized, compliance with the 
threshold provisions of the act must be ensured. Our concern today raises the crucial 
question of initial compliance by federally funded institutions in submitting the required 
summaries or inventories. Institutional compliance with the initial disclosure 
notifications must be ensured so that interested Native American tribes and 
descendants can participate In the federally outlined process and review those objects 
and artifacts held by museurrts and other such institutions. Museums simply can not 
unilaterally pre-determine that particular objects or artifacts fall outside the specific 
NAGPRA categories and thus exempt themselves from compliance with the process. 
The mandatory language of Section 10.8 (a) of the act is abundantly clear: 

(E)ach museum that has possession or control over collections which may 
contain unassociated funerary objects, sacred objects, or objects of cultural 
patrimony must complete a summary of these collections based upon available 
information held by the museum. Federal agencies are responsible for ensuring 
that these requirements are met for all collections from their lands or generated 
by their actions whether the collections are held by the Federal agency or by a 
non-Federal institution. (Emphasis added). 

No proper determination of the applicability of the categorical provisions of the act can 
occur without institutional compliance with the threshold notice provisions. 

This is a critical procedural concern, for without institutional compliance in providing the 
required summaries and inventories. Native participation and federal regulation are 
pre<empted and the entire process is render^ ineffective. Without initial compliance, 
based either upon the good faith cooperation of the subject institution, or upon the 
diligent enforcement by the federal agency charged with carrying out the requirements 
of this law, all subsequent provisions of this balanced and diligently crafted act are 
rendered hollow. 

It appears from the record, on file with the National Park Service, that, for the past 60 
years, Washington College has held a collection of Native American artifacts, including 
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a stiirt said to be trimmed with "human scalp” and purported to have belonged to the 
famed Lakota leader, Crazy Horse. The Estate and Tribe have made repeated 
attempts to examine the ot^ects and artifacts in this collection and related documentary 
evidence as to its provenance. Washington College has knowingly ignored these 
requests and has proceeded to sell the bulk of this collection, including the shirt 
through Sotheby's Auction House in New York City on May 21, 1996, without having 
filed either an summary or inventory of their collection, as required under the Native 
American Graves Protection and Repatriation Act 

Apparently, Washington College unilaterally decided, based upon "expert advice” and 
a written, legal opinion, that it did not need to comply with the requirements of federal 
law. Incredibly, the College presumed on its own and without the benefit of input from 
known and interest Native parties, that the objects and artilacts in its Native American 
collection were not subject to the requirements of the act. Having opted out of any 
compliance requirements, the CoHe^ was then free to sell these objects and artifricts 
through Sotheby’s Auction House to the highest bidder. 

We would ask this committee: Where in the law are federally funded institutions 
possessing items which may be sut^ect to the Native American Graves Protection and 
Repatriation Act, aHowed to presume that federal law does not apply to them? Where 
in the law are such institutions excused or exempted from filing the appropriate 
summaries or inventories of their collections based upon their own - hardly 
disinterested - detemiination that such objects and artifacts in their collections are not 
subject to the act? 

WASHINGTON COLLEGE AND THE CRAZY HORSE SHIRT 

We note that Washington College would appear to be an institution of higher leamirrg, 
pursuant to 45 CFR Section 10.2(3). AtkI further, pursuant to 45 CFR Section 10.2(3), 
we understand that Washirrgton College, like most such institutions, has received 
federal funds after November 16, 1990, and no doubt continues to benefit from federal 
support. 

Since long before the passage of the Native American Graves Protection and 
Repatriation Act fr)is (College, name for the first President of the United States, has had 
possession or control over a collection, called the "Albee CoHection”, which contains 
Native American objects artd artifacts which may be subject to the act, pursuant to 45 
CFR 10.8(a), namely, unassodated funerary objects, sacred objects, or objects of 
cultural p^mony, or pursuant to 45 CFR 10.9, human remains and associated 
funerary objects. Washington College has fail^ to comply with the timely filing of 
either a summary or inventory, as required by the law. 

Further, such failure has resulted in the sale of the Albee Collection without proper 
notice to the Tribe or Estate, who are parties known to Washington College as having 
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an affiliation, association and interest in the collection. This sale has materially 
damaged the Tribe and the Estate through the loss of any opportunity to examine, 
investigate, research or potentially repatriate such items. 

The matter of particular concern to us today is the critical need for action by the United 
States National Park Service In enforcing the civil provisions of NAGPRA. To date, we 
are not aware of any enforcement proceedings initiated under the civil penalty 
provisions of the act. We seek a determination that Washington College has failed to 
comply with NAGPRA, and that such failure has ultimately resulted in the sale, and 
subsequent disposal, of the Atbee Collection by the College. 

We have requested that the Secretary of the Department of the Interior and the 
National Park Sen/ice make an official determination of non-compliance and assess the 
appropriate civil penalties, pursuant to 45 CFR Section 10.12, to hold Washin0on 
College accountable for its failure to provide a summary and/or inventory by November 
1 6, 1 995 or any time thereafter, prior to its sate of the Albee Collection on May 21 . 

1996. 

We first brought this matter to the attention of the National Park Service in writing on 
June 4, 1 996, and have followed-up with letters to the Secretary of the Department of 
the Interior on June 11, 1997 and a then again on June 25, 1998, with copies to our 
congressional delegation, and finally, by way of personally appearing before the 
NAGPRA Review Committee at their meeting convened on December 10, 1998, in 
Santa Fe, New Mexico. To date we still have no word as to any agency action or 
determination in this matter. 

BACKGROUND INFORMATION 

While there are many issues involved in this case, I would like include a statement 
prepared by Ms. Amanda Burt, a paralegal with Rudnick, Wolfe, Epstien, and Zeidman, 
of Washington D.C., who provided some background information in this matter to the 
NAGPRA Review Committee in Santa Fe, on December 10, 1998. 

From Ms. Amanda Burt's December fO* presentation: 

Good afternoon. / woutd first tike to thank the Review Committee for the 
opportunity to express our concerns in this forum. Specificatiy, we are here to 
address the question of Washington College's compliance with the procedural 
provisions of NAGPRA, as well as the National Park Service's intended course 
of action in this matter. 

For the record, my name is Amanda Burt. I am currently a paralegal with the 
law firm of Rudnick. Wolfe. Epstien & Zeidman in Washin0on, D C. I am also a 
1993 graduate of Washington College. 
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Most people in this room are probably not familiar with Washington College. As I 
am well-acquainted with Washington College, I thought it would be helpful to 
provide some background information about the school. It is located in 
Chestertown, on Maryland's Eastern Shore and is a private liberal arts institution 
of approximately 1,000 students. For its part, Chestertown is a small, quiet 
community comprised of Chesapeake Bay watermen, farmers, retirees, and, for 
nine months out of the year, college students. Chestertown is ofif the kind of 
place that immediately comes to mind as being a 'Cashpoint" for Native 
American issues. And yet, this is absolutely crucial to understanding why this 
case is so important - especially where future instances of non-compliance with 
NAGPRA are concerned. 

For approximately 60 years, Washington College possessed the Albee 
Collection, a sizeable assemblage of Native American artifacts, most notably of 
which included a beaded and fringed shirt attributed to legendary Lakota 
warrior, Crazy Horse, in addition to a headdress said to have belonged to Chief 
Red Cloud. Interestingly, the placard next to the Crazy Horse shirt proclaimed 
that it was trimmed with human scalp. " 

The Albee Collection would likely have gone unnoticed were it not for a visit to 
the college in 1992 by the Cheyenne poet, Lance Henson. Henson, who had 
been invited to the College to read from his poetry, literally stumbled across the 
Albee Collection - housed in two shabby trophy cases in an obscure comer of 
Washington College's library. I have provided photographs for your reference. 
Aware of NAGPRA, Henson raised the question of the College’s rightful 
ownership of the collection. 

At the time, I was working for the student newspaper, The Washington College 
Elm. I wrote a story about Henson’s "discovery" and his concern, especially in 
light of the recently enacted federal repatriation law, that the artifacts should be 
returned to the appropriate tribes. Since that time, I have been working 
together with members of the Crazy Horse family and the Estate to obtain more 
information about the shirt. 

Sadly, the Albee Collection - including the Crazy Horse shirt - were sold at 
Sotheby's in May, 1996, due, in large measure, to Washin0on College's failure 
to comply with the requirements of NAGPRA. Although attributed in the auction 
preview catalogue to an "Important Plateau Man , " the shirt sold for a price tag of 
over $200,000- more than ten times what similar shirts are worth, in dollars. 

Today, the question of Washin0on College's compliance with NAGPRA still 
remains unanswered. The National Park Service's failure to make a 
determination in this matter serKis the unfortunate message that other 
institutions like Washington College do not have to comply with the law because 
they wilt not be held accountable for their actions, or lack thereof. 
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Thus, for approximately the past 60 years, Washington College has had in its 
possession various objects and artifacts, including a so-called "scalp shirt" believed to 
have been owned and worn by Crazy Horse, i.e. Tasunke Witko. They also held a 
double-train eagle feather headdress attributed to Red Cloud, along with numerous 
other items from the estate of Captain Albee. 


EFFORTS TO OBTAIN COMPLIANCE 

On November 7, 1995 and again on May 12, 1996, on behalf of the Estate of Tasunke 
Witko and the Rosebud Sioux Tribe NAGPRA Committee, I contacted Washington 
College to obtain more information about the Albee Collection, including the Crazy 
Horse shirt and was directed to Mr. Alexander "Sandy" Jones, Chairman of the 
Washington College Legal Affairs Committee. I informed Mr. Jones that I represented 
the Estate of Tasunke Witko and the Rosebud Sioux Tribe NAGPRA Committee. I 
advised him that the certain objects and artifacts in the Albee collection may be subject 
to NAGPRA. I provided him with a copy of the repatriation act, with what I believed to 
be the relevant sections marked and highlighted. We made no formal request for 
repatriation at this time, and sought only to examine the objects, artifacts and any 
documentation of its provenance. 

My initial request to view the objects and artifacts was denied on the grounds that the 
shirt was not presently on campus, as it was undergoing appraisal and conservation at 
an undisclosed location, and my follow-up request was denied because the collection 
had been sold at auction in New York City. It would appear that sometime after being 
apprised of the appraisal and potential market value of the collection, Washington 
College decided to profit from its sale rather than comply with the procedural 
requirements of NAGPRA. This decision of Washington College, made with full 
knowledge of Native interest in the collection, Is shameful and unworthy of the name of 
its “founding father." 

Since that time, Washington College has unilaterally taken the position that it had no 
duty to comply with the requirements of NAGPRA. The College's position is apparently 
based upon three grounds; 

• That Washington College is not a museum. 

• That the objects and artifacts in its possession did not fall within the objects 
covered by NAGPRA, pursuant to 43 CFR 10.2(d). 

• That Washington College held good title to the Albee Collection. 

We need not concern ourselves with the third point concerning the issue of title, at this 
time, as that matter is subject to separate litigation. 
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As to the claim that Washington College is not a museum, and therefore, not subject to 
compliance with the requirements of NAGPRA, this is purely a question of semantics. 
While Washington College may not be a museum in the generally accepted meaning of 
that word, Washington College is not relieved from its obligation to comply with 
applicable federal law or the specific definition of museum provided under NAGPRA. 

In his June 8. 1998, letter to Dr. Francis P. McManamon, of this Committee, in his 
capacity as Director of the Archeological and Ethnology Program of the National Park 
Service, Mr. John Toll, President of Washington College, states initially that: 

Although we are not required to respond to your inquiry, we hope that our 
response will refute the allegations made by Mr. Gough and will foreclose the 
need for further action.” 

President Toll provides no reason, nor offers any grounds upon which to base his belief 
that Washington College is not required to respond. However, on several occasions in 
the past, Washington College has claimed that it is not a museum. For example: 

• In a letter to the attorney for the Estate of Tasunke Wrtko, dated May 19, 1996, 
Mr. Alexander "Sandy” Jones, Chairman of Washington College Legal Affairs 
Committee, states that: 

"The Board of Visitors and Governors received a format written legal opinion that 
the artifacts in the *Albee Collection* are... held with good title by Washington 
College, and that they are exempt from the provisions of 25 U.S.C. 3001 , et 
seq! Relying thereon, the Board requested and received an appraisal from 
Sotheby's and entered into a contract with Soteby's (sic) to have the collection 
photographed, displayed, exhibited, cataloged, advertised and sold at public 
auction. As of this date alt of this has been accomplished in a highly 
professional manner, except for the sale itself which has long been scheduled 
and will be held at Sotheby's New York auction house on May 21, 1996.” 

• In a February 13, 1995, letter to Dr. Arnold Krupat, at Sarah Lawrence College, 
who was an editor for the Smithsonian Series of Studies in Native American 
Literatures, Mr. Alexander “Sandy” Jones writes, referring to the Albee 
Collection, that: 

“These contributions were not solicited by Washington College which is not and 
never has been a ‘museum’ in the generally accepted meaning of that word. 
However, the college at its expense provided space, vault storage, display 
cabinets constructed in accordance with Smithsonian specffications, security 
and insurance.” 

Jones further states in the same letter, that: 
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"The college, which does not purport to be a museum, did what it could 
reasonably be expected to do under the circumstances ..." 

It is of interest to note that in the Sotheby's sale catalogue of Tuesday, May 21 , 1996, a 
photograph of lot item #172 described as "A Small Plains Dance Omamenf from the 
"Albee Collection” is shown with an apparently well-worn label tag proclaiming: 
"Washington College Museum." 

In any case. Section 10.2 (3) defines the term "museum" as follows: 

Museum means any institution or State or local government agency (including 
any institution of higher learning) that has possession of, or control over, human 
remains, funerary objects, sacred objects, or objects of cultural patrimony and 
receives Federal funds. 

We contend that Washington College is included in any applicable definition of the 
term "museum" under NAGPRA. 

In his response to Dr. McManamon, with regard to the National Park Service inquiry as 
to whether Washington College has completed a summary or an Inventory under 10.8 
or 10.9, President Toll admits that Washington College has done neither. Further, 
Washington College denies refusing to have repatriated any "Native American items" in 
violation of 43 CFR 10.10, and denies that it has sold any "Native American items” 
violation of 43 CFR 10.12(b)(i). 

As grounds for these denials, President Toll expresses Washington College's position 
as follows: 

"(l)t has consistently been the position of Washington College that the Native 
American items in its possession did not fall within the categories of Native 
American human remains, funerary objects, sacred objects, or objects of cultural 
patrimony within the meanings outlined by 43 CFR 10.2(d)." 

This has been the consistent position of the College. The Jones' 1 995 letter to Dr. 
Kmpat concludes with the remark that: 

"It (Washington College) should then seek expert advice to the Board 
concerning the condition and value of the Indian artifacts and its responsibility, if 
any, under the Native American Graves and Repatriation Act of 1990, as 
amended, and its regulations. Armed with this information the Board will make a 
determination of its proper course of action." 

Our concern today is precisely with this kirKl of self-interested self<exclusion - clearly 
practiced by Washington College - from the requirements of NAGPRA. Institutions 
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cannot be allowed to by-pass or ignore Native input in a detennination of NAGPRA 
applicability. Without compliance prior to any sale of objects or artifacts, there is no 
way of assessing the validity of Washington College's claims under the NAGPRA 
regulations. 

Again, Section 10.8 (a) provides that: 

(E)ach museum that has possession or control over collections which may 
contain unassociated funerary objects, sacred objects, or objects of cultural 
patrimony must complete a summary of these collections based upon available 
information held by the museum. Federal agencies are responsible for ensuring 
that these requirements are met for all collections from their lands or generated 
by their actions whether the collections are held by the Federal agency or by a 
non-Federal institution. 

Washington College's non-compliance and sale of its collection, without notice to 
identified interested parties, effectivefy prevents any fair and open determination of 
what may or may not satisfy the NAGPRA categorical requirements. The position of 
Washington College only satisfies its own self- interest and financial gain. The 
prospect of an institution evading its legal duty and financially profiting from the sale of 
human remains or sacred objects or objects of cultural patrimony is reprehensible and 
unlawful. 

The collection remained in the possession of Washington College throughout most of 
the century. The placard in the College's display case provides all the basic 
infonnation needed to complete a summary under 10.8(c). This is not a case of lack of 
information or lack of adequate funding necessary to complete the required summary. 
Further, Washington College can not and does not claim ignorance of the existence of 
the Native American Graves Protection and Repatriation Act, or of its the requirements, 
amendments or regulations. Consequently, Washington College cannot be allowed, in 
’ its own self-interest, to claim a presumed exemption from its responsibility to comply 
with those requirements and regulations of the Native American Graves Protection and 
Repatriation Act. 


CONCLUSION AND RECOMMENDATIONS 

The past and present position of Washington College essentially stands for the 
following proposition: 

That any inafKution, which adcnowledgea receipt of federal funds, and 
which has Native American obiacts and artifects in Hs posaasslon, may 
uniialerally choose whether ft wishes to comply with or opt out of the 
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summary or inventory requirements of the Native American Graves 
Protection and Repatriation Act, based upon its particular self-interest, 
privately obtained expert advice, undisclosed legal opinions, or other 
financial determinations made at the sole discretion of that institution's 
board of directors. 

It is precisely this prospect ~ that is, leaving the question of whether an institution has a 
duty to comply with federal law up to that institution's own self-interested discretion - 
that we find setting a most troubling precedent. Allowed to stand, this precedent will 
effectively pre-empt tribal participation and foreclose federal regulation under the act. 

In closing, we have sought the assistance of the NAGPRA Review Committee In 
moving the Secretary of the Department of the Interior and the National Park Service to 
make a determination regarding Washington College’s admitted non-compliance with 
the procedural provisions of NAGPRA. Further, we have asked that the Secretary and 
the National Park Service to assess appropriate civil penalties against Washington 
College for its failure to complete a summary and/or inventory by November 16. 1995, 
and prior to its sale of the Albee Collection, on May 21 , 1 996 and for the subsequent 
sale. 

Now, we do not to bring this matter before you for resolution of these issues on the 
merits of the case. We are willing to proceed through appropriate administrative and 
judicial channels. We seek only effective compliance with, and diligent enforcement of. 
the federal protections provided under the law. 

We bring this matter to the attention of this oversight committee at this time in the hope 
of alerting you to this problem of threshold compliance. Perhaps a suggested remedy 
might include a technical amendment to require that no sate of any objects or artifacts 
which may be subject to the provisions of NAGPRA can occur without a written 
certification of compliance with the summary and inventory provisions of NAGPRA from 
the applicable federal agency. This would provide notice and assurance to the various 
auction houses and other venues trafficking in Native American objects and artifacts 
that their participation in the sale of such items would not aid, abet or promote wiHful 
non-compliance with the Native American Graves Protection and Repatriation Act. 

To date, there have been no enforcement actions taken under the civil penalty 
provisions of the act, but this should not be taken as an indication that there are no 
problems with institutional compliance. Lack of enforcement in such cases as this 
means that institutions holding objects and artifacts of significant cultural import can 
effectively evade the balanced legal protections provided for all parties under 
NAGPRA. It may be that the National Park Service is ill-equipp^ or ill-disposed to 
properly carry out the enforcement functions under the Native American Graves 
Protection and Repatriation Act. The failure of the National Park Service to adequately 
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respond in accordance with the express provisions of the act further compounds the 
evasion and denigration of this aH too necessary federal legislation. 


On behalf of the Estate of Tasunke Witko and the Rosebud Sioux Tribe NAGPRA 
Committee, I thank you for your time and consideration of this matter. 


Respectfully submitted this 20** day of April, 1999. 


Robert P. G 
Attorney for 
Rosebud Sioux 



inke Witko 
Committee 


P.0. 25 

Rosebud. SD 57570 
(605) 856-2173 
and 

P.0. 453 

River Falls, Wl 54022 

(715)426-1415 

Rpwgough@aot.com 
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May 17, 1999 


The Honorable Senator Ben Nighthorse Campbell 
The Honorable Senator Daniel Inouye 
Senate Indian Affairs Committee 
Washington, DC 

RE: NAGPRA and Unidentified Human Remains 
Dear Senator Nighthorse Campbell and Senator Inouye: 

First, may I thank you again on behalf of the Estate of Tasunke Witko and its administrator, Mr. 
Seth H. Big Crow, Sr., and of the Rosebud Sioux Tribe NAGPRA Committee for the privilege of 
providing testimony and comment at the April 20 Senate Indian Affairs Committee Oversight 
Hearing on NAGPRA, particularly in regard to the threshold compliance problem involving 
Washington College and the George Albee Collection of Plains objects and artifacts, including 
the shirt held out to have belonged to Tasunke Witko, Crazy Horse. 

For the record, along with my oral testimony transcript, I am enclosing copies of five pages from 
the Sotheby's catalogue of the May 21, 1996 sale, entitled: “Fine American Indian Art” which 
present “an important group of Plains beadwork and regalia, from a Northeastern Educational 
Institution." 

Second, in response to the questions posed by Senator Inouye to the panel on which I 
participated with regard to the definition of “sacred” as applied in the Native American Graves 
Protection and Repatriation Act, and the separate question of “unidentified human remains” held 
by the Smithsonian Institute, I would like to take this opportunity to expand upon the comments 
made at the Oversight Hearing. 

With regard to the definition of “sacred", I will refer you to a brief commentary by Mr. Sebastian 
(Bronco) LeBeau, Preservation Officer of the Cheyenne River Sioux Tribe, which accompanies 
this letter. I would point out that his comments are echoed in the beliefs held by traditional 
spiritual leaders at Rosebud and among the other Dakota, Nakota and Dakota communities. 

With regard to the issue of “unidentified human remains” held by the Smithsonian Institution, 
while cultural affiliation or association may not be apparent, it would appear that the vast 
majority of these remains can, in fact, be identified at least as to the general geographic area of 
their origin. Such remains are revered by most tribes as “Unknown Ancestors" for which the 
present generation has the sacred duty of repatriation, the duty to bring rest to their spirits and to 
bring their earthly remains back to their homelands. 

As to those human remains coming from the area included within the so-called Louisiana 
Purchase, 1 would suggest that the Senate Indian Affairs committee consider the establishment of 
a special Commission composed of Native representatives from various tribes across the Nation, 
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and from boards, organizations and committees with broad knowledge and expertise in the area 
of repatriation. This Commission would convene a "Grand Council" of tribal leaders from those 
tribes and nations which are, or have been historically, associated with that territory. This Grand 
Council could convene in a centrally located place within the Louisiana Purchase territory and 
could include traditional, spiritual and governmental leaders, who would come together as the 
present day caretakers and relatives of those “Unknown Ancestors" to discuss and determine their 
proper deposition. 

This Grand Council could deliberate as to whether a single site, one or more regional site or a 
national site for the reburial of these Unknown Ancestors would be most appropriate. The site or 
sites could be on reservations lands, or on some federally protected land to be dedicated to the 
Unknown Ancestors, with title placed in trust for participating tribes. Perhaps, an abandoned 
Fort in Oklahoma, perhaps, a national grassland where members of the Buffalo Nation could 
stand as guardians, could serve as an appropriate tomb for these Unknowns. Those tribes and 
nations uncomfortable with assuming a responsibility for remain not known to be of a direct and 
immediate relation to them, could allow those other tribes and nations willing to accept such 
responsibility, The Commission would assist a group designated by this Grand Council to 
oversee the repatriation in a timely manner with appropriate ceremony. The Commission could 
be established by making a special appropriation to thi Smithsonian Institution to be 
administered for these expressed purposes. 

This repatriation activity could be accomplished and ceremonially concluded by the bicentennial 
of the Louisiana Purchase in 2003, This federal repatriation would appropriately mark the 
occasion with respect to the “Unknown Ancestors” who have walked these lands before the 
coming of the Europeans to North America and with honor to the best values and ideals for 
which this Republic stands, 

I am sure that most of the tribes and nations located within or associated with the so-called 
Louisiana Purchase area stand ready to assist the Smithsonian Institution in displaying the high 
moral leadership necessary in developing a process which might be applied elsewhere in the 
United States by the Smithsonian and by other institutions with "unidentified human remains" of 
known geographical origins. As we enter the New Millenium, I can think of no better way to 
celebrate the best in America than by reconciling our debt, through a federal repatriation, to those “ 
Unknowns" who were here before us and whose earthly remains are in our hands. 

1 again thank the committee for the privilege of addressing these important issues. 


I remain, 
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Ernie Stevens, Jr., First Vice President 
National Congress of American Indians 
Testimony on the Implementation of the Native American Graves 
Protection and Repatriation Act (NAGPRA) 
before the Senate Committee on Indian Affairs 
April 20, 1999 


I. Introduction 

Good morning Chairman Campbell, Vice-Chairman Inouye and distinguished members of 
the Senate Committee on Indian Affairs. On behalf of the National Congress of American 
Indians (NCAI) and NCAI President W. Ron Allen, thank you for the opportunity to present 
testimony regarding the implementation of the Native American Graves Protection and 
Repatriation Act (NAGPRA).^ My name is Ernie Stevens, Jr. and I am First Vice-President of 
NCAI and a member of the Oneida of Wisconsin Business Council. NCAI remains 
dedicated to advocating aggressively on behalf of the interests of our 250 member tribes on 
a myriad of issues including the protection and preservation of Native culture and tradition. 
We also remain dedicated to the exercise of tribal sovereignty and the continued viability of 
tribal governments. 

In November 1990, NAGPRA was passed by Congress and signed into law by the President. 
NAGPRA is considered "remedial" legislation in that it provides a legal basis for the return of 
human remains, grave goods, and objects of cultural patrimony. Following NAGPRA's 
enactment. Native Americans rejoiced at the prospect that their lost ancestors and sacred 
objects would be returned after decades of separation, and that their sacred burial sites 
would now receive some legal protection. As you know, Congress' intent in enacting 
NAGPRA was to ensure that Native American human remains and sacred objects retained 
by the federal, state, and local governments, universities, and the museum community are 
returned to the appropriate tribes and/or descendants. The law also ensures that burial sites 
on tribal and federal lands are properly protected. However, unless those involved In the 
process maximize the law's mandates and potentials, NAGPRA cannot continue to remedy 
the problems it was intended to address. 

Indian people see the return of their ancestors and sacred objects as a return of their cultural 
and spiritual foundations, which is the very heart of Indian nations. In order to bring their 
people home to their rightful resting places, to protect those at rest, and to fulfill the 
mandates of NAGPRA, Native people have over the years begun to understand both the 
scope and limitations of the law, its process, and regulations. At the same time, they are also 
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looking at their own community's needs and goals and how to address their concerns 
through the NAGPRA Review Committee, 

Ini 996, NCAI established a Commission on Repatriation and Burial Sites Protection which 
meets during our Mid-Year and Annual sessions to address the variety of issues involved in 
repatriation and burial sites protection and preservation. The Commission was formed in 
1996 to conduct investigations, hold hearings, issue reports, advocate appropriate 
legislation, articulate positions on repatriation and burial sites protection, and represent 
NCAI in appropriate forums, such as the NAGPRA Review Committee meetings. The NCAI 
Commission is comprised of nine members from throughout Indian Country. The formation 
of this national repatriation and burial sites protection coalition has helped tribes, through 
the sharing of common experiences, to work together on the sometimes difficult and 
complex decisions involved in the NAGPRA process. Over the next few months, the NCAI 
Commission, will be developing a survey which will help determine the existence and 
scope of tribal NAGPRA programs across Indian Country, 

When discussing NAGPRA and its implementation, the original intent involved in the 
enactment of this legislation must always be kept mind. It was enacted to address and 
correct standards and behavior of the scientific community which were discriminatory, 
paternalistic, and a violation of human rights and property rights. It was drafted as a delicate 
compromise between the scientific community and Indian Country, with an understandable 
emphasis on the perspectives and needs of Native peoples. Overall, NAGPRA is human 
rights legislation signed into law in order to provide a legal avenue for tribes to right some of 
the wrongs committed against them in the past and the present. 

11. Critical Issues in the Implementation of NAGPRA 

Over the last nine years, many tribal leaders, their staff, elders, and religious leaders have 
worked to develop programs to deal with the many complex and difficult issues involved in 
the NAGPRA process. There are a variety of issues and concerns to tribal leaders and others 
in the implementation of NAGPRA which arise out of a multitude of different experiences 
and a broad spectrum of involvement with the law. Some tribes have a lot of experience 
and have established viable repatriation programs, while others may not have the resources 
to implement this important Act. There are many positive aspects to the law, as well as many 
shortcomings. For many of our member tribes the task has not only been to identify and 
address these shortcomings, but also to make the best of what the law already provides. The 
following are some of the critical issues and concerns raised by our member tribes with 
regard to the Implementation of NAGPRA. Mr. Chairman, we appreciate your interest in 
and concern over this important process and we encourage the Committee to address the 
following concerns to ensure that tribes are able to fully implement the important provisions 
contained within NAGPRA. 
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A. Tribal Programs 

One of the most important and central issues of concern to tribes is having the resources to 
develop their own program or system that would assist them in the implementation of 
NAGPRA and help them meet their individual cultural and historic preservation goals. For 
those tribes which have the resources, their programs have incorporated the following 
components, which generally allow them the ability to: 

(A) provide an authoritative source of tribal law and customs; 

(B) provide the expertise needed to analyze information such as summaries and 
inventories; in many cases, the information provided is often very vague; 

(C) facilitate involvement by traditional religious leaders and other cultural 
authorities; 

(D) hold consultations with governmental agencies, museums, and universities; 

(E) conduct independent investigations; 

(F) fully assert their claims to certain remains and objects; 

(G) determine proper treatment of repatriated items; 

(H) resolve intra-tribal disputes; and 

(I) preserve and protect those remains and items still at rest. 

Overall, tribal programs have been instrumental in helping tribes meet these objectives, 
which in turn, has helped them comply with NAGPRA. By facilitating and ensuring tribal 
compliance, those in the government, in museums, and in universities will also be held 
more accountable. The resources and expertise are available, but tribes must have access to 
those resources to meet the ultimate goals of NAGPRA. 

B. Funding and Resources 

Since the passage of NAGPRA, activities under the law have intensified in a number of 
areas. Including the completion of summaries and inventories of remains and objects, as 
well as a variety of successful repatriations. However, while the process is moving forward, 
many tribes are still finding themselves with very little resources and limited staff available to 
complete the work necessary to properly fulfill ^e mandates of the law. Meanwhile, 
government agencies, museums, and universities, in many cases, have the available 
resources and staff available to implement the laws requirements. 
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Under Section 10 of NACPRA, the Secretary of the Interior is authorized to provide grant 
funds to Indian tribes, Alaska Native villages and corporations, and Native Hawaiian 
organizations to assist them in the repatriation of human remains and cultural items. 
Museums are also eligible to receive grants under this section. Most funded proposals 
emphasize collaboration; tribes working with tribes; tribes working with museums; and 
museums working with other museums. The funds are usually divided equally between 
tribes and museums, but have proven to be inadequate. Despite a continual tribal request 
since FY1994 for NAGPRA related grants of $10 million^ to date, the Administration has 
requested and Congress has appropriated only a fraction of that amount - $2.4 million 
annually. This funding level is far below the projected amount necessary to successfully 
comply with the provisions of the Act and well below the $10 million level. Mr. Chairman, 
the protection and return of our ancestors and their saaed objects is of vital concern to our 
member tribes. In order to be equal partners in the NAGPRA process, tribal governments 
must be provided with sufficient funding, a request which we recently conveyed to this 
Committee during its hearing on the President's FY2000 budget request. 

C. NAGPRA and the National Park Service 

Another issue of vital concern to our member tribes is the status and viability of the 
NAGPRA Program within the National Park Service under the Department of Interior. Over 
the years our member tribes have expressed a number of concerns regarding this program 
and its overall role in the implementation of the law. Many feel that keeping the NAGPRA 
Program within the National Park Service unbalances the delicate compromise originally 
struck during the drafting of NAGPRA; thereby, subjecting tribes to undue pressure in the 
name of science, based on the needs of the museums, the agencies, and the states. 
Furthermore, to place this program under the authority of the Departmental Consulting 
Archaeologist is clearly erroneous due to obvious potential for conflict of interest. This 
position requires the oversight of a federal statute, NAGPRA, that mediates museum and 
archaeological interests with the interests of American Indians, Alaska Natives, and Native 
Hawaiians. 

The NAGPRA Program plays a aitical role in providing much of the funding and technical 
assistance necessary for tribal governments to carry out the mandates of NAGPRA and its 
administrative regulations. NCAI believes that the original intent and focus of the law 
requires that the NAGPRA Program be raised to a level and a location within the 
Department of Interior which will provide the least amount of bias, and accordingly it staffed 
with qualified individuals attuned to the objectives and goats of this very important human 
rights legislation. This includes staff who understand the perspectives of all the parties 
involved and who have a clear understanding of all applicable cultural and historic 


^ NCAI and the Museum communi^ have continuously pointed out this need when providing testimony to 
the Senate Committee on Indian Afhurs and both the House and Senate Interior Appropriations Subcommittee. 
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preservation laws, such as the Archeological Resources Protection Act, the National Historic 
Preservation Act, and others. 

The United States must consider the government-to-government relationship and the trust 
responsibility to Indian tribes and their members concerning the return of goods and 
remains. This responsibility carries with it the highest of fiduciary standards guiding the 
conduct of federal agencies in its treatment of tribes in the area of repatriation. Mr. 
Chairman, the proper placement of the NAGPRA program within the Department of Interior 
is a very important decision. One which requires the consideration of variety of issues and 
perspectives involved in the implementation of the Act. Therefore, pursuant to the attached 
NCAI Resolution # MRB-98*102, we ask that the Senate Committee on Indian Affairs 
examine the issue of conflict of interest and consider the views and concerns expressed 
above by our member tribes. 

1. Deadlines and Extensions 

Under NAGPRA, the deadline for completion of inventories of human remains and 
associated funerary objects in museum and federal agency collections was November 1 6, 

1 995. Although agencies and museums were to have completed their inventories by this 
date. Section 5(c) of the law authorizes the Seaetary of interior to extend the inventory time 
requirements for museums that have made good faith efforts to complete their inventories by 
the statuary deadline. In 1 996, 58 extensions were granted by the Secretary to various 
museums, institutions, and agencies to complete their inventories. Subsequently, six 
institutions have again applied for extensions beyond the one granted to them in 1996, 
causing further delays in the overall process. The continued granting of extensions raises 
concerns by our member tribes, leaving them wondering if the Park Service, who is in 
charge of providing the recommendations for extensions, are as serious as they should be 
about enforcement of the law. A total of 1 09 Notices of Intent to Repatriate have appeared 
in the Federal Register, representing 1 5,262 individual remains, 39,935 unassociated 
funerary objects, 780 sacred objects, and 479 objects of cultural patrimony (281 have been 
designated both sacred objects and objects of cultural patrimony). The Department of 
Interior has estimated that approximately 200,000 individual remains require repatriation 
under NAGPRA.^ 

2. The Final Rule 

On December 4, 1 995 final regulations implementing the statute were published in the 
Federal Register. On January 3, 1996 those regulations went into effect. The rule 
established procedures for protecting and determining the disposition of Native American 
human remains, funerary objects, sacred objects, and objects of cultural patrimony that are 
intentionally excavated or inadvertently discovered on federal or tribal lartds. It also 
establishes procedures for conducting summaries and inventories and repatriating human 


^ This excludes thoteranuni in ponession of the Smilhionianliifitilution. 
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remains, funerary objects, sacred objects, and objects of cultural patrimony In museum or 
federal agency collections. The final rule was drafted by the Departmental Consulting 
Archeologist for the Secretary of the Interior, in consultation with the NAGPRA Review 
Committee, as directed by Section 8(c) (7) of the Act, However, a number of tribes have 
expressed concern over the drafting of these regulations, including the consultation process, 
and the fact that it was overseen by the Departmental Consulting Archeologist instead of a 
more neutral authority. 

D. Other Implementation Issues of Concern to Tribes 

As tribes continue to become familiar with NAGPRA, it has become clear to them, 
implementation of the Act has not provided those protections which the law intended. 

Listed below are some of the concerns expressed by NCAPs member tribes; 

1 . Repatriation 

(A) the NAGPRA Review Committee's upcoming recommendation on the disposition 
of culturally unidentifiable human remains and funerary objects^; 

(B) the lack of binding legal obligations for the Smithsonian Institution to summarize, 
inventory or return sacred objects and objects of cultural patrimony. Although the 
Smithsonian has adopted an internal policy regarding these objects, some have 
expressed concern that without that legal obligation tribes are left with no real 
assurances; 

(C) if a tribe cannot or does not choose to immediately repatriate remains or objects 
held by an agency, museum, or university, that tribe may enter into an agreement on 
the 'handling' of such items; however, the agency, museum, or university is not 
required to enter into such agreements; 

(D) while NAGPRA completely prohibits all trafficking in Native American human 
remains and does prohibit the trafficking in funerary objects, sacred objects, and 
objects of cultural patrimony, the prohibition of the objects only applies to wrongful 
acquisitions after the date that NAGPRA was enacted, leaving auction houses, and 
others who have acquire these items before this date, open for the sale of our cultural 
heritage ; and. 


* The issue of unaffiliated is also a topic which still remains outstanding within the regulations and is 
now before the NAGPRA Review Committee. NCAI supports the position that in many cases the issue can 
be resolved through tribal 'consortiums'. It has been shown that tribes in most cases do not compete over 
remains, but rather they work to find solutions based on consensus. The Review Committee is expected to 
support this position. 
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(E) In determining cultural affiliation for the Implementation of NAGPRA, the law 
expressly calls for the use of a variety of sources of evidence, including tribal history, 
knowledge, and tradition®; however, in many cases, archeologists have exclusively 
been making these determinations. 

2. Burial Protection 

(A) there are a number of ^reactive" provisions within NAGPRA regarding burial 
protection^. However, there is a real need to develop broader language, as well as 
some pro-active strategies for burial protection enforcement, such as the following: 

(1 ) the establishment of a burial site designation program or database for all 
lands: tribal, federal, state and local, with the consideration of secrecy, privacy 
and preservation always in mind; 

(2) the establishment of a national program, working in conjunction with the 
tribes, to monitor possible violations; and, 

(3) stronger enforcement by the Departments of Interior and Justice. This 
requires the investigation, prosecution, and imposition of penalties, for 
violators of the law, including federal agencies and the states.^ 


® Section 7(a)(4) of NAGPRA states: 

•Where cultural affiliation of Native American human remains and funerary objects has not been 
established. ...such Native American human remains and funerary objects shall be expeditiously 
returned where the requesting Indian tribe or Native Hawaiian organization can show cultural 
affiliation by a preponderance of the evidence based upon geographical, kinship, biological, 
archaeolo^cal, anthropological, linguistic, folkloric, oral traditiortal, historical, or other relevant 
information or expert opinion.' 

^ 25 U.S.C. 3002(c) (2) 

^ Since state govemmmts receive federal funds they are required to comply with NAGPRA. There are a 
number of states currently in violation of the law, including Missouri, Maryland, Tennessee, and Virginia. Missouri 
is cunently in violation over the construction of a highway which receives funds from the Federal Hi^way 
Administration. The State of Maryland has yet to contact those federal and state recognized tribes which could 
claim the remains and items in possession of the Maryland Historic Trust In July of 1 998, the Eastern Band of 
Cherokee contacted the State of Tennessee, a state which they have been trying to w<Hk with for a number of years, 
in order to address a burial site issue. They received no response for three months, and once they did receive a 
response, the state said that they would examine the issue. They have received no further response to date. The 
State of Tennessee also rqMtriated remains and objects to mm-foderally ot state recognized groups. Virginia has 
also recently repatriated remains to a non-recognized group with no lineal descendants. 
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3. Smithsonian Institution 

While the Smithsonian Institution was not included under the provisions NAGPRA, 
the Museum Act of 1989® requires the Smithsonian, in consultation with Indian tribes 
and traditional Indian religious leaders, to Inventory human remains and funerary 
objects in its possession or control for return to Native peoples. As this Committee 
continues its oversight of the implementation of NAGPRA, NCAI also encourages the 
Committee to examine the implementation of this law as well. 

III. NAGPRA, Kennewick and Sound Science 

Lastly, NCAI would like to take this opportunity to point out the high profile publicity given 
to the controversy over human remains discovered near Kennewick, Washington which has 
made it very difficult to discuss the issues involved in the treatment of human remains. It is 
unfortunate that some scholars have chosen to introduce the concept of race, which Is 
disavowed by the American Anthropological Association (AAA), as a factor in reviewing 
NAGPRA and making recommendations to amend this Act. The "Kennewick* case has 
shown that there are scholars from throughout the country that do not agree on what factors 
to use in reviewing this case. However, even If they do finally come to some agreement. 
Native Americans also have certain knowledge and traditions in a number of areas which 
must also be considered. Apparently, there is no "burden of proof" that scholars must meet 
before their scientific theories threaten a law which was carefully considered and based 
upon a broad range of knowledge, while Native Americans are restricted in their claims. 

In the "Kennewick" case, there are scholars who have laid claim to primacy in the use of 
these remains in defiance of established knowledge by using outmoded theories. However, 
the AAA has clearly stated that race cannot be determined scientifically. By not requiring 
some standard to be met by any scholar or scientist making a claim to use human remains, 
the effects will be devastating for both Native Americans and the scientific community. 
Currently, Native Americans are restricted in their claims by a number of provisions within 
the law, including aboriginal occupancy. Scientists must also be restrained so that all 
competing interest will be served, particularly since NAGPRA was passed in 1990 to prevent 
the disaiminatory and high-handed tactics which scholars and scientists had historically 
shown towards Native Americans. To now accept such principles would be a dreadful step 
backwards. 

Remains that are found to be nine thousand years old in North America, such as the 
"Kennewick* case, should logically be determined as Native American based on the 
preponderance of evidence now available, including current history (both Indian and non- 
Indian), anthropology, and science. NCAI supports the Army Corps of Engineers' original 


® P.L. 101 - 185 
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decision to repatriate those remains under NAGPRA, although flawed administratively, as a 
proper decision, supported by such accepted knowledge and standards. 

IV. Conclusion 

Mr. Chairman, in order to properly and faithfully carry out NAGPRA's congressional Intent 
and to facilitate its process, the concerns of tribes must be equally weighed and at times 
given even greater weight. Furthermore, the United States must adhere to its trust 
responsibility to tribal governments and Indian people to protect and preserve Native culture 
and tradition. NCAI commends this Committee for providing the opportunity for tribes to 
convey their concerns, suggestions, and recommendations regarding this important 
legislation aimed at protecting the traditions of native peoples. As tribes continue to 
implement this Act, new obstacles and opportunities will be encountered and embraced. 
Through further discussion, adequate funding and refinement of NAGPRA, proper 
compliance and enforcement of this Act can be ensured. 

Mr. Chairman, this concludes my statement. Thank you for allowing me to present for the 
record the National Congress of American Indians' comments regarding the implementation 
of the Native American Graves Protection and Repatriation Act. I will be happy to answer 
any questions which you may have at this time. ‘ 


* * * * 
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NAIIONAl C0N6RESS OF AMERICAN INDIANS 



EtEClIiri (ONNIItEE 


RESOLUTION # MRB-98-102 


PRESIDENT 
W Hob AUcb 
Jameiiown S'KIallam Tnht 

FIRST VICE PRESIDENT 
Bralt SivtBD*. Jr 
OmaUc Hatlaa o/ Wuemula 

RECORDING SECRETARY 
Lai a Raikalla 
Mamtr ParUo 

TREASURER 
RaasalJ (BbA) Haaon 
Tkrn AffWaud Tribtt 


ABERDEEN AREA 
CaraM H Cll/ferd 
Oflala SloMj 

ALBUQUERQUE AREA 
Joa A Careta 
Ohka7 Owlngah 
Saa Jaan PaMa 

ANADARXO AREA 
Carj HcAdana 

WIekita A A/pItaud Trikat 

BILLINGS AREA 
Earl Old Faraaa 
Blaekfiat Triha 

JONBAU AREA 
Slava Ciaala 

Nallra VUIata a/ Pan Yukoa 

MINNEAPOLIS AREA 
Baralda ChDrchlll 
milt Lata Bamd af Oflhtat 

MUSKOGEE AREA 
S DUaa Kallar 
Citnktt Halloa 

NORTHEAST AREA 
Micbaal W SckladJar 
Saatca Halloa of ladiaai 

PHOENIX AREA 
laaa MakM 

Sail Altar Hma Mar,mpa 

PORTLAND AREA 
Heat 7 Ca|ay 
LmmnI Halloa 


Title: Complaint against National Park Service for Breech of Trust and 

Conflict of Interest in Administering PL 101-601 

WH EREAS, we, the members of the National Congress of American Indians of 
the United States, invoking the divine blessing of the Creator upon our efforts and 
purposes, in order to preserve for ourselves and our descendants rights secured under 
Indian treaties and agreements with the United States, and all other rights and benefits to 
whidi we are entitled under the laws and Constitution of the United States to enlighten the 
public toward a better understanding of the Indian people, to preserve Indian cultural 
values, and otherwise promote the welfare ofthe Indian people, do hereby establish and 
submit the following resolution, and 

WHEREAS, the National Congress of American Indians (NCAI) is the oldest 
and largest national organization established in 1944 and comprised of representatives of 
and advocates for national, regional, and local Tribal concerns; and 

WlIEREASfthe health, safety, welfare, education, economic and employment 
opportunity, and preservation of cultural and natural resources are primary goals and 
objectives of NCAI, and 

WHEREAS, PL 101-601, “The Native American Graves Protection and 
Repatriation Act”, (NAGPRA) was designed to protect our ancient villages, occupation 
and burial sites, and 

WH EREAS, it was never our intent to have the National Park Service administer 
NAGPRA. and 

WII EREAS, the National Park Service has violated the spirit ofNAGPRA by 
giving more money to colleges and universities than to tribes, creating unfirir regulations, 
and 


SACRAMENTO AREA 

Cheryl A Seidjier 

Tebir Blaff Aaiaraalioa/Wi/ol 

SOUTHEAST AREA 
A Brnec Jbbm 
Laaibat Tnha 


WHEREAS, recently the National Park Service has been guilty of giving money 
to excavate our sacred sites and mounds 


EIECITIVEtlllCttl 

JoAbb K Chaaa 
Idoadan, Hidaua A Atikara 
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NCAl 1999 55TB ANNUAL SESSION 


RESOLUTION U 98-102 


NOW THEREFORE BE IT RESOLVED, that NCAI does hereby direct staff to cooperate 
with the Repatriation Commission in preparing and filings complaint against the National Park Servloe for 
breech of trust and conflict of interest in administering PL 1 01 <601. 


CERTIFICATION 

The forgoing resolution was adopted at the 1 998 55th Annual Session of the National Congress of 
American Indians, held at tlie Myrtle Beach Convention Center in Myrtle Beach, South Carolina on 
October 18-23, 1998 with a quorum present. 

W. Ron Allen, President 


ATTEST: 



Lela Kasicalla, Recording Secretary 


Adopted by the General Assembly during the 1998 55th Annual Session held at the Myrtle Beach 
Convention Center in Myrtle Beach, South Carolina on October 18-23, 1998. 
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NAflONIL COHeRESS OF AMERICAN INOIANS 


June 4, 1999 


IZECITIVI COHHITTEE 
rumwn- 

W-BmABm 

SVa¥*m »** 


flMT TICE PKinDurr 
KrmU Jc 

Om^dm JVniiM af WtuM mim 


Scnater Daniel K. Inouye 
Vice Chaimian 

U.S. Senate Conunittee on IhdiAn Affair s 
838 Hart Senate Office Building 
Washington, D.C. 20510 


UtebaiwlU 

Mmmdt fmaUa 

TUA«tlUE 
KaMaO MaM* 

rtm Affilimard Tdta 


kMMBOUM AIWA 
CvraiA H. auQin 

Of/aM Simwr 

ALftOgtIUqUX AMA 
UMA-Oanlm 
cm>yoai» i«A 
Sam Jmn rvMa 

AXAMAin AUA 
Omrj M(A4Uaia 
WcAM • Ajjatmud THkn 

Rlit-raai AUA 
Bari OM raw* 

Tr<t» 

JUHEAU AABA 
Xiaaa OtuU 

ttmtnm HOagtaf TWa* 

KUHBArQLI* aUa 
B araMaCfeanUD 
ttaim Laa Bmnd •fOfidma 

HU»Oon AUA 
S. DiaiM TaWaJ 
Ctnafaa Mrrfaa 

■orrriiAJT AMU 
MlcMaal W. MiUMAlaa 
Smea MaHma if JmMmtm 

PHOUnx AMU 
l*aa Haul 

SaH liMr ruaa-ldaittapa 

POMTCAKD AMU 
thmncstn 
LmatMt HuHam 

SaCUMMJTTO AJtU 
Oianl A. BHtear 
IMA Mvfanstfaa 

SOUTItMAMT AMU 
A Mtaca Jvnaa 
Lmtdm TH*a 

txttifivi Biiinaa 


Re: Final Regolations Implementlns NAGFRA 


Dear Vice Cbamnan Inouye: 

On behalf of the National Confess of American Indians (NCAl), 1 am writing in 
response to your question regarding the final legulafions implementing NAQPRa. In 
your letter you state that ‘iiibes have expressed concern about these regulations and 
have suggested that the regulations be redrafted’*. As outlined in our testimony, a 
number of our member tribes have expressed concern over the drafting of these 
regulations, including the consultation process, and the fact that fbe drafting was 
overseen by the Departmental Consulting Archeologist instead of a more neutral 
authority. Such oversight obviously could have had the potential for conflict of interest. 

The process involved in drafting these regulations requires the consideration and 
mediation of museum and archeological interests with the interests of American Indians, 
Alaska Natives, and Native Hawaijans. Clearly, placing such an important task under 
the sole authority of the Departmental Consulting Archeologist was a mistake. 
Consequently, some of the resultiiig language has left many tribes with the impression 
that the final regulations are inherently flawed. The following are two specific examples 
of those flaws; 

Under Section 1 1 of NAOPRA it states, 

"No thing in this Act shall be construed to - 

(1 ) limi t the authority of any Federal agency or museum to- 

(A) letum or repatriate Native American cultural items to 
Indian tribes. Native Hawaiian organizations, or individuals, ..." 


1301 C o nM«M l mi t Aw>um 
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However, under Section 10.9 (eX6) of the regulations its states, 

**Museuins or Federal agencies must retain possession of such human remains pending 
lanmulgation of Section 10.11 unless legally required to do otherwise, or recommended to do 
otherwise by the Secretary.** 

Hiis obviously contradicts the law and the original intent of Congress. Although Section 10. 1 1 refers to 
the issue of imaffifiated remains and objects, vdiich is currently being considered by the NAQPRA 
Review Committee, museums and federal agencies are not required to retain possession as stated m 
fee regulations. 

Also under Section 10.2 (dX3) of the regulations it states, 

**While many items, from ancient pottery sherds to arrowheads, might be imbued with 
sacredness in the eyes of an indi^dual these regulations are specifically limitaa to objects that 
were devoted to a traditional Native American rdigious ceremony or ritual and which have 
religious significance or function in the continued observance or renewal of such ceremony.** 

This statement limits an already clear and established definition, as well as fee ability for a potential 
claim by a tribe. Native Hawaiian organization, or individual. 

Again, these are but two examples of flaws within fee regulations which cause concern for our member 
tribes. In lig^t of our statement before the Committee and wife further examination of the final 
regulations we would agree that the regulations should be reoonsideted in consultation with tribes and 
under fee oversi^t of an authority uncompromised by personal or professional inteiests. 

Thaidc you for your consideration of this veiry important matter and all your efiforts on of Indian 

people. If you have any questions please contact me or Brian Stockes of our staff at (202) 466-7767. 


Sincerely, 



Ernie Stevens, Jr 
First Vice President 
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Senate Committee on Indian Affairs 
Oversight Hearing: 

Implementation of the Native American Graves Protection and Repatriation Act 

Tuesday, April 20, 1999, 9:30 a.m., 485 Russell Senate Bldg. 

Statement of the Society for American Archaeology and 
THE American Association of Physical Anthropologists 

Keith W. Kintigh, Ph.D., SAA President 

Mr, Chairman, the Society for American Archaeology (SAA) thanks the Committee for this 
opportunity to comment on the current state of NAGPRA implementation. SAA is the leading 
organization of professional archaeologists in the United States. Starting in 1989, SAA led the 
scientific community in working with congressional staff on the language of NAGPRA. We 
provided testimony at Senate and House Committee hearings and helped form a coalition of 
scientific organizations and Native American groups that strongly supported NAGPRA’s 
enactment. Since that time, we have closely monitored its implementation and have consistently 
provided comment to the Department of the Interior and to the NAGPRA Review Committee. 

We urge our members always to work toward the effective and timely implementation of the Act. 
We are joined in this testimony by the American Association of Physical Anthropologists, which 
is the leading organization of physical anthropologists in the United States and which also 
supported the enactment of NAGPRA. 

On behalf of the scientific community, we address four major issues: (1) maintenance of 
NAGPRA coordination functions within the National Park Service's (NPS) Archeology and 
Ethnography Program; (2) problems with federal agency compliance; (3) extensions for museums 
that are making goodTaith efforts to complete their inventories; and (4) problems associated with 
the implementation of the Act's definition of cultural affiliation. 

Nine years ago, I stood before this Committee to present SAA's testimony on S.1980, the bill 
that became NAGPRA. Reflecting on the last nine years, I think that, despite the problems that 
remain, the Conunittcc should be proud of what NAGPRA has accomplished. 

o Over a thousand museums and federal agencies submitted summaries to tribes, and over 700 
have submitted inventories. 

o Repatriations of human remains and cultural items, from both museum collections and new 
excavations, occur regularly. Most of these repatriations result from mutual agreements 
between tribes and museums and agencies. 

o Consultations mandated by NAGPRA have led to the development of improved 

understandings between tribal people, museum personnel, and scientists. Many cooperative 
ventures not required under the law have been successfully pursued. 
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In the interests of improving NAGPRA's implementation, we now turn to a brief discussion 
of the four issues. 

I. Coordination of NAGPRA Functions by the Departmental Consulting Archeologist 

The Secretary of the Interior has delegated responsibility for NAGPRA coordination to the 
Departmental Consulting Archeologist (DCA) who is manager of the NPS Archeology and 
Ethnography Program. Some have suggested that this policy should be reconsidered in light of 
what has been characterized as a conflict of interest by the DCA. In our opinion, any such move 
is inadvisable as it would impede and delay rather than enhance and accelerate the 
implementation of NAGPRA. 

o Transfer of the NAGPRA coordination functions from the Archeology and Ethnography 
Program would require development of a new, expensive, and redundant administrative unit. 

o A move outside of the Department of the Interior would require an amendment to the law, 
fostering new uncertainty and delay. 

o The Archeology and Ethnography Program has nine years of experience in coordinating 
NAGPRA and works extensively with archaeologists, Native Americans, and museums in the 
context of satisfying its other legal responsibilities. 

o No other administrative unit, either inside or outside the Department of the Interior, has the 
expertise necessary to coordinate NAGPRA, and only the DCA is in a position to facilitate 
the critical articulation of NAGPRA with closely related histone preservation law.' 

o The most common and most serious complaints about the NAGPRA coordination function, 
including those voiced by the Review Comiruttce, tribes, and museums, are a direct 
consequence of inadequate staffing and funding; they are not due to the location within NPS.^ 
Without additional funding, the DCA simply cannot satisfy all of the responsibilities assigned 
by the Secretary in a timely way.^ A move would not resolve the critical funding crisis. 

o The argument that the DCA has an inherent conflict of interest is not as straightforward as it 
might seem. Certainly, some Native American groups have argued that their interests have 
not been adequately taken into account. However, I can assure you that within the scientific 
community there is a widespread conviction that scientific interests are routinely ignored. In 
these contexts, we must remember that NAGPRA was a legislative compromise intended to 
balance the legitimate concerns of American Indians and Native Hawaiians with the interests 


' The expertise that permits this articulation is becoming increasingly important because 
of the urgency of repatriation issues associated with new excavations and inadvertent discoveries 
covered by NAGPRA Section 3 and by other federal law. 

* In a November 13, 1998 letter to Secretary Babbitt, NAGPRA Review Committee chair 
Tessie Naranjo conveyed the Committee's unanimous sense that the Program has not been given 
adequate funds or staff to accomplish the tasks it has been assigned. 

^ For example, NPS has completed processing inventories from only about a third of the 
733 institutions that have submitted inventories. Of the 1032 NAGPRA summaries received by 
NPS by 30 November 1998, only 38 are in the database intended as a clearinghouse for 
information and only 57 of 733 inventories are in the database. 
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of the scientific community and the broader American public in our shared American 
heritage. The DCA has consistently attempted to maintain the critical balance that NAGPRA 
requires. 

o Although there is considerable misunderstanding of this point, the Archeology and 

Ethnography Program does not have a decision-making role in the determinations of cultural 
affiliation, even within the National Park Service. These determinations are made by the 
museums and the federal entities that hold the collections, not by the DCA.'* 

o The Archeology and Ethnography Program serves a staff function to the Review Committee. 
The Review Committee reports on its activities and in its advisory role not to the DCA but 
directly to Congress and to the Secretary. The DCA has a duty to execute Review Committee 
decisions, and provides the necessary staff and expertise to do so. 

o Since its creation, the NAGPRA Review Committee has worked intensively with the 

Archeology and Ethnography Program staff. The Review Committee has not recommended 
that the NAGPRA functions be moved.’ 

o Allegations that the NAGPRA grant program is unfairly administered, favoring museums 
over tribes, are unfounded. Documentation provided the Review Committee indicates that as 
of November 30, 1998, tribes have received 57 percent of the grants and 61 percent of the 
money awarded.® 

2. Federal Agency Compliance 

SAA and AAPA join the NAGPRA Review Committee, NCAJ, tribes, and museums in 
expressing our dismay over the lack of compliance of some federal agencies with the plain 
requirements of NAGPRA. For example, despite the statutory requirements that agencies 
complete their inventories in five years (by November 1995), a representative of a key federal 
agency testified to the NAGPRA Review Committee that it would take decades to complete its 
inventories. Further, the lack of timely completion of inventories by a number of agencies is not 
the only compliance problem. Agency determinations of cultural affiliation are often made 
without adequate consultations with tribes and without reasonable efforts to compile and weigh 
either scientific or traditional sources of evidence. 

As NAGPRA provides no enforcement provisions affecting agencies, we would ask Congress 
to employ the means at its disposal to induce or to compel agency compliance. While some 
appropriations are needed, punitive measures also may be required. In pursuing this objective. 


^ If the DCA had such authority, we would not expect the dramatic inconsistency that is 
seen in the cultural affiliations of closely related materials that are held by different institutions. 

’ In the November 13, 1998 letter to Secretary Babbitt mentioned in a previous footnote. 
Preview Committee chair Tessie Naranjo strongly praised the dedication and professionalism of 
the NPS Archeology and Ethnography Program staff and noted its role in the successful 
implementation of NAGPRA. 

® Tribes received 116 grants for $6.5 million, while museums received 89 grants for $4.2 
million. Further, most of the museum grants include funding to pay tribal expenses for 
consultation. 
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the Committee should ensure that agencies do not achieve compliance with NAGPRA at the 
expense of other critical cultural resource programs. 

3, Extensions for Museums to Complete NAGPRA Inventories of Human Remains and 
Associated Funerary Objects 

The E)epartment of the Interior is evidently considering or has decided upon a blanket denial 
of the six museum requests for extensions for the completion of inventories. SAA and AAPA 
believe that denial of extensions to those museums that have very large collections and have 
demonstrated a good-faith effort^ to comply with the law would be contrary to the objectives of 
NAGPRA. Such a decision would damage productive cooperative arrangements that have 
developed between tribes and these museums. It also seems unduly harsh in light of the federal 
agency problems highlighted above. 

When inventories are done with care and thorough consultation, museums are able to assign 
cultural affiliation to remains that, with a less intensive effort, would be deemed “culturally 
unidentifiable.” Given the latitude provided by the law, it seems inevitable that blanket denial of 
extensions would lead to more remains being placed in the immensely troublesome “culturally 
unidentifiable” category. In this eventuality, a much larger burden is placed on a tribe to 
challenge the museum's finding and to show that a preponderance of the evidence supports its 
cultural affiliation. Further, by cutting short ongoing consultations, such a denial would do a 
disservice to both the tribes and the museums. However, we would suggest that it is appropriate 
at this point for the Department to set a relatively high standard for what constitutes a good-faith 
effort. 

To this testimony we have attached a 6 April 1999 letter to Secretary Babbitt presenting, in a 
more complete form. SAA's assessment of the need for inventory extensions and SAA’s 
argument of why a blanket denial is not a productive response to understandable Native 
American frustrations. 

4, Cultural Affiliation and the Issue of Joint Affiliation 

Cultural affiliation is a cornerstone of NAGPRA because it provides the legitimacy for most 
repatriation claims. A critical problem in NAGPRA implementation is the widespread 
expansion, by both agencies and museums, of the statutory definition of cultural affiliation 
beyond legally defensible limits. Further, while the law requires evidence demonstrating cultural 
affiliation, agencies and museums often offer little or no evidence or argument supporting their 
determinations. The evidentiary problem has three components: (1) insufficient consultation with 
tribes and consideration of traditional evidence they can offer; (2) inadequate attention collecting 
readily available scientific evidence; and (3) a lack of thoughtful deliberation of this evidence to 
arrive at a sound determination of cultural affiliation. 

In a April 13, 1999 letter attached to this testimony, SAA asked Secretary Babbitt to 
undertake a legal review of the issue of joint affiliation by broad collections of tribes. Our letter 
discusses the linkage between the scope of “cultural affiliation” and the issues surrounding the 
disposition of “culturally unidentifiable” human remains. Pending that review, we ask for a 


^ This would include an active staff effort dedicated to the inventory completion, a strong 
record of consultation with tribes, and submission of completed inventories to tribes and of 
Notices of Inventory Completion to NPS. 
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suspension of actions that involve determinations of joint affiliation with a diverse group of 
modem tribes. Following that review, we ask that NFS provide more oversight and issue written 
guidance on determinations of cultural affiliation and joint affiliation in order to foster better 
compliance with the law. We also would encourage the Senate Committee to take whatever 
steps it believes would be helpful to encourage better conformance with the law. We suggest that 
procedural shortcuts and indefensible interpretations of the definitions have already led to 
problems such as that of the “Kennewick Man," and have the potential to lead to many more 
problems in the future. 

Conclusion 

In conclusion, we offer five recommendations. 

1. As you have heard in the past, the overwhelming obstacle to the effective implementation of 
NAGPRA is the lack of funding for ongoing tribal, museum, and agency programs to deal 
with repatriation issues.^ These costs will continue indefinitely into the future. We ask that 
the Committee attempt to address this very serious problem. 

2. The Committee should discourage the transfer of NAGPRA coordination functions from the 
NPS Archeology and Ethnography Program. Instead, the Committee should use its influence 
to increase staffing and funding for this Program's NAGPRA functions. 

3. We ask that the Committee apply the means at its disposal to bring federal agencies into 
compliance with NAGPRA. 

4. The Committee should encourage the Department of the Interior to consider requests for 
inventory extensions based on a case>by-case evaluation of whether the museum has made a 
good-faith effort to comply. 

5. Finally, as it considers the broader aspects of NAGPRA implementation, we ask that the 
Committee devote considerable attention to improving both agency and museum adherence 
to the letter and the spirit of NAGPRA, particularly with respect to determinations of cultural 
affiliation. 

SAA and AAPA thank you for your consideration of our comments on the implementation of 
NAGPRA. 


' A particular problem is the complete lack of federal support for tribal implementation 
of Section 3 (new excavations and inadvertent discoveries) repatriation issues. 
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April 6, 1999 

Honorable Bruce Babbitt 
Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street NW 
Washington, DC 20240 

Re: Museum Requests for Extensions for NAGPRA Inventories 

Dear Secretary Babbitt: 

On behalf of the Society for American Archaeology (SAA), I am writing to urge the Department to 
grant extensions for the completion of inventories required under the Native American Graves Protection 
and Repatriation Act (NAGPRA) to those museums that have demonstrated a good-faith effort to comply 
with the law. 

The Society for American Archaeology (SAA) is the leading organization of professional 
archaeologists in the United States. Starting in 1989. SAA led the scientific community in working with 
congressional staff on the language of NAGPRA and helped form a coalition of scientific organizations and 
Native American groups that strongly supported its enactment. Since that time. SAA has closely monitored 
its implementation and has consistently provided comment to the Department of the Interior and to the 
NAGPRA Review Committee. We urge our members always to work toward the effective and timely 
implementation of the letter and the spirit of the Act. 

Through the inventory process, museums, in consultation with tribes, assess the cultural affiliation 
of human remains and associated funerary objects with modem tribes. When a culturally affiliated tribe is 
identified, repatriation can occur upon request of that tribe. While Congress felt that the completion of 
these inventories was an issue of considerable urgency, it also felt strongly that these inventories must be 
done carefully with full consultation of the tribes in order that the appropriate tribe be identified. For 
museums with extensive collections that have taken their responsibilities under the Act seriously, this has 
represented an enormous undertaking (requiring the expenditure of large amounts of staff time and money). 
In providing for extensions. Congress recognized that, even with a concerted effort, it might not be 
possible for all of the inventories to be done within the statutory deadline. 

We recognize that some tribes have expressed frustration with the delay. However, to arbitrarily 
deny extensions to museums that have been working hard toward the completion of their inventories would 
be counterproductive to the intent of NAGPRA as well as to any goal of repatriation. When inventories are 
done carefully and with thorough consultation, museums fuvl it is possible to assign cultural affiliation to 
remains that, with a less intensive effort, would be deemed “culturally unidentifiable.” If no culturally 
affiliated tribe is identified during the inventory process, repatriation on request cannot occur. Instead, a 
very much larger burden is placed on a tribe to challenge the museum's fmding and to show that a 
preponderance of the evidence supports its affiliation. Given the latitude provided by the law, it seems 
inevitable that blanket denial of extensions would lead to more remains being placed in the problematic 
“culturally unidentifiable” category. Further, by cutting short ongoing and productive consultations, such a 
denial would do a disservice to both the tribes and the museums. 
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In making your decision, we suggest that you consider three additional points. 

o At its last meeting in Santa Fe, the NAGPRA Review Committee, twice discussed the issue of 

extoisions. The committee seriously enteitained a recommendation that extensions be denied only 
in cases where a museum's good faith could reasonably be questioned. After some discussion, the 
committee failed to endorse a recommendation by a coalition of tribes diat all extensions be 
denied. The sense of the committee seemed to be that if a good-faith effort was demonstrated, 
extensions should be granted. 

o Both testimony to the NAGPRA Review Committee and formal findings of the committee have 
made it abundantly clear that, by far, the largest inventory conq)liance problems lie with a number 
of federal agencies (including units within the Department of the Interior). Concerns with 
compliance are most productively directed at these agencies ratho’ than at musoims that are 
making a good-faith effort to comply with NAGPRA. 

o Despite a statutory requirement that the Department issue regulations fen- NAGPRA within one 
year, regulations were issued more than five years after enactment — indeed, after the statutory 
deadline for inventories had passed. Thus, the museums' already-difficult task of completing the 
inventories was fiirtha' complicated by their uncertainty concerning the inventory requirements 
that would appear in the Department's regulations. 

SAA strongly supports the implementation of the letter and the spirit of NAGPRA and believes 
that at this point, it is appropriate for the Department to a relatively high standard for what constitutes a 
good-faidi effort However, we believe that where museums have been working very hard to complete the 
inventories in a conscientious manner, to categorically deny requests for extensions would be contrary to 
the objectives of NAGPRA and damaging to productive cooperative arrangemoits between tribes and 
these museums. 

Thank you for your consideration of our thoughts (hi this issue. Please contact me if we can 
provide any further information. 


Sincerely, 




KeTm W. Kintigh 
President 


cc: Mr. Donald Barry, ^sistant Secretary, Fish and Wildlife and Parks 

Mr. Robert Stanton, Director, Nation^ Park Service 
Dr. Frands P. McManamon, Departmental Consulting Archaeologist 
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AprU 13. 1999 

Honorable Bruce Babbitt 
Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street NW 
Washington. DC 20240 

Re: Request for Legal Review of Critical Issues in the Implementation of NAGPRA 

Dear Secretary Babbitt: 

On behalf of the Society for American Archaeology. I am writing to request that you initiate a legal 
review of three problematic issues whose clarification is critical to the proper implementation of the Native 
American Graves Protection and Repatriation Act (NAGPRA). These issues are: cultural affiliation by 
multiple tribes, culturally unidentifiable human remains, and scientific study. 

The Society for American Archaeology (SAA), the largest organization of professional 
archaeologists in the United States, has, for more than a decade, led the scientific community in national 
discussions about the repatriation of Native American human remains and objects of importance to 
contemporary Native American tribes. In 1990. SAA was the primary scientific organization involved in 
the negotiations with Native American organizations, museums, and Congress that resulted in the landmark 
consensus represented by NAGPRA. Although each party to these discussions had to compromise to reach 
a consensus, there was a general sense that Congress intended that NAGPRA would reasonably balance 
Native American interests in the past with those of the scientific community and the broader public. 

With the intent of maintaining the balance struck by NAGPRA, SAA has consistently provided 
comment to the Department and to the Review Committee regarding the development of regulations and the 
implementation of NAGPRA. We continue to support NAGPRA and have, from the beginning, strongly 
urged our members to work towards its effective and timely implementation. 

Since NAGPRA's passage, we have been alarmed to see an increasing divergence between the 
actual practice of NAGPRA implementation by federal agencies and museums and what we believe to be 
plainly required by the letter and spirit of the Act. Recent events indicate that unless this trajectory is 
reversed, the Act will be thoroughly undermined and the consensus compromise destroyed. 

We ask that you conduct an internal legal review of a limited number of central issues. 
Implementation of the fmdings of such a review by the Departmental Consulting Archaeologist (in his 
delegated oversight role over NAGPRA) would do much to restore a balance among Native American, 
scientific, and public interests in the past. 

SAA’s concerns about NAGPRA focus on three issues: cultural affiliation, culturally unidentifiable 
human remains, and scientific study. It is these issues that we request be reviewed. Our principal concerns 
follow below. 

1. Cultural Affiliation. Because “cultural affiliation” must be demonstrated in order for 
repatriation of museum and agency collections to occur and before many newly excavated or Inadvertently 
discovered remains and hmerary objects can be remmed to claimants, the concept of cultural affiliation is a 
cornerstone of NAGPRA. Under the Act, a finding of cultural affiliation requires that a preponderance of 
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recognized tribe and an identifiable earlio’ group. The most impewtant problem that has arisen in 
NAGPRA implementation is the widesi»ead extensiem, by both agencies and museums, of the statutory 
definition of cultural affiliation beyond any legally defensible limits. 

Ovo’-broad cultural affiliations are most often effected using a concept of “joint affiliation,” in 
which an identifiable eailia- group is said to be culturally affiliated with many federally recognized tribes. 
Although NAGPRA does not explicitly recognize joint affiliations, we believe this is a sensible and legally 
defmsible concept in limited circumstances, most clearly in cases where a single, well-defined group has 
been divided, usually as a result of government action, into mote than one administratively distinct 
recognized tribe. The Apache tribes in Arizona are an excellent example. 

Howev^, joint affiliation is now being used in ways that clearly extend beyond the statutory 
definition of cultural affiliation. Using this strategy, joint affiliation is asserted between a prehistoric 
cultural group that may be thcxisands of years old wiA a broad collective of tribes that may be very 
different or even traditional enemies. This argument has been used to broaden the concept of cultural 
affiliation to the point that all remains become “culturally affiliated," which is clearly inconsistent with the 
definition employed by the statute. We recognize that in such cases the tribes involved in the consortium 
may agree that proposed repatriation is 2 q}ptopriate. Under NAGPRA, such agreement is not enough. 
Cultural affiliation provides the legitimacy to repatriation claims. While the law requires evidence 
demonstrating cultural affiliation, agencies and museums often offer little or no evidence supporting such 
claims. Frequently in these cases, substantial scientific evidence clearly indicates a lack of a traceable 
“relationship of shared group identity.” Under the law, where this scientific evidence constitutes a 
preponderance of the evidence, this evidence must prevail. 

In diis context, it must be remembered that a key feature of NAGPRA is the repatriation of 
remains and (Ejects culturally affiliated with modem tribes. Despite the wishes of some tribal, agency, 
and museum personnel, the Act simply cannot be read to authorize or mandate the r^atriation of all 
human remains and objects. 

To address our concerns, we respectfully request that: ( 1 ) the Department undertake a legal review 
of NAGPRA’ s definition of cultural affiliation in order to refine the legally acceptable limits of joint 
affiliation; (2) NPS issue written guidance reflecting counsel’s advice regarding the appropriate application 
of joint affiliation; and (3) that until such guidance is issued, NPS suspend further Federal Register 
publication of NAGPRA Notice of Inventory Completion that utilize joint affiliation (particularly those 
that involve large consortia of tribes). 

2. Culturally Unidentifiable Human Remains. The illegal broadening of the concept of cultural 
affiliation bears directly on treatment of so-called culturally unidentifiable human remains- those that 
cannot be culturally affiliated with any tribe. NAGPRA’s discussion of these remains is brief and consists 
exclusively of assigning the NAGPRA Review Corrunittee the task of “compiling an inventory of 
culturally unidentifiable human remains that are in the possession or control of each federal agency and 
museum and recommending specific actions for developing a process for disposition of such remains.” 
When NAGPRA was drafted. Congress intentionally held the unidentified remains in abeyance because 
they represented a particularly problematic issue on which a consensus regarding rqrpropriate disposition 
had not been achieved. Congress hoped that experience in the process of repatriation of affiliated remains 
would result in a more informed approadi for d^ing with unaffiliated remains diat, subsequently, could 
be embodied in law. 

Despite our belief that culturally unidentifiable remains were excepted from repatriation under 
NAGPRA. based on the statute's only relevant language quoted sdx>ve and the legislative hisnuy, the 
NAGPRA regulations state: “Section 10. 11 of these regulations will set forth procedures for disposition of 
culturally unidentifiable human remains of Native American origin.” They also state “Museums or federal 
agencies must retain possession of such human remains pending promulgation of Sec. 10.1 1 unless legally 
required to do otherwise, or recommended to do otherwise by the Secretary.” 
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As a result of this language, federal agencies and museums are requesting, with dramatically 
increasing frequency, your permission to repatriate culturally unidentifiable human remains to tribal 
consortia. While tribes may believe that repatriation is the appropriate disposition, these requests are 
generally made in the absence of any apparent effort to consult with other affected constituencies^-in 
particular, the archaeological and broader scientific community. We believe that routine, case-by-case 
approval of requests for repatriation of culturally unidentifiable human remains to tribal consortia under 
this logic undermines the Review Committee’s efforts to develop the recommendations required by the 
statute and circumvents both the consensus on which NAGPRA was based and the plain language of the 
law. When legislation addressing such a difficult and emotional issue results from a consensus 
compromise, the resulting law is fragile and the compromise must be carefully maintained for it to be 
successful. 

Thus, we would ask that your legal review include consideration of whether NAGPRA provides 
authority to effect repatriation of culturally unidentifiable human remains or whether Congress intended 
that further legislation was requited. Pending the results of this review, we ask that you withhold approval 
of all such requests. 

3. Scientinc Study. The final issue that concerns SAA is scientific study. In practice, it is not 
uncommon that newly excavated, especially inadvertently discovered, remains arc repatriated in the 
absence of basic documentation to assess issues of cultural affiliation. While the law does not explicitly 
address scientific study, NPS acknowledged, in testimony before the House Committee on Resources on 
the Hastings amendment (HR 2893), that scientific study is not prohibited under NAGPRA and that such 
scientific documentation and analysis are implicitly required undercurrent law, such as the Archaeological 
Resource Protection Act. NPS stated that written guidance on this issue would be forthcoming, but thus 
far it has failed to appear. We ask that NPS move expeditiously to issue this urgently needed guidance. 

In sum, SAA believes that through substantial good-faith efforts, the scientific and Native 
American communities achieved, in NAGPRA, a legislative compromise on the issue of repatriation. This 
carefully crafted compromise has been undermined by some federal agencies and museums, which are 
stretch: ng the law beyond recognition. We believe that the legal review requested above is urgently 
needed and is warranted by the circumstances. Following that review, we would urge that NPS provide 
more oversight and issue written guidance to foster full compliance with the law. Pending the outcome of 
this legal review, we ask that you place a moratorium on all repatriations to tribal consortia when those 
affiliations are not based on clear demonstrations of affiliation. 

Thank you for your consideration of our request. 


Sincerely, 



Keith W. Kintigh 
President 

cc: Mr. Donald Barry, Assistant Secretary, Fish and Wildlife and Parks 

Mr. Robert Stanton, Director, National Park Service 
Dr. Francis P. McManamon, Departmental Consulting Archeologist 
NAGPRA Review Committee Members 
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OFFICE OF tHB PRESIDENT 


June 3J999 

The Hcmofrable Daniel K. Inouye 
Vice Chairman 

US Senate Committee on Indian Affairs 
838 Halt Senate Office Building 
Washington DC 205 10 

Rei Additional Question Regarding the Scope of the Tenn ‘^Cultural Affiliation” 


Dear Senator Ihouye: 

In your letter of May 17. you ask that 1 review an additional question following from the 
April 20 NAGPRA oversight hearing. I am pleased to have this opportunity to respond. 

ISSUE: SCOPE OF CULTURAL AFFEJCATTON 

Your testimony assents that agencies and museums complying with NAGPRA have expanded 
the statutory deBnition of cultural affiliation. 

Question: What harm do you see in a broad interpretation of "cultural affiliation"? 

Answer: The concern that SAA expressed was with interpretations of “cultural interpxecation” that 
are clearly inconsistent with the letter and spirit of the AcL We believe that the definition of cultural 
affiliation lies at the very crux of the balance struck by NAGPRA between Native American and 
Native Hawaiian interests in the past and the interests of scioice and the broader public in our shared 
Amencan heritage. We believe ^at cultural affiliation, in the sense defined in the statute, is 
precisely what gives xepaliiation claims their legitimacy. The definition provided by the Act 
attempts to specify the nature and strength of the relationship that must obtain between the human 
remains or cultural items and a modem tribe or Native Hawaiian oiganization in order for traditional 
claims to outweigh scientific ones. To the extent that the defmition is disregarded and "‘cultural 
affiliation" is assigned to relationships that cannot possibly meet the statutory standanl. then the 
balance provided by the Act is lost and we believe that the inieresis of science and the public suffer. 

I would like to be clear that I am not asserting a priority of either scientific claims or 
scientific evidence over IrKtitional daims and traditional evitfence; I am asking only that both 
traditional and scientific intereau be balanced within die framework provided by NAGPRA. To 
support a finding of cultural affiliation. NAGPRA requires that there be a relationship of shared 

Kdth W. Klntigb • FjreaideAt 
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group identity that can be reasonably traced between a modem tribe or Native Hawaiian organization 
and an identifiable earlier group. We understand this to mean that there must be an earlier group that 
had a self-conscious identity something akin to that of a modem tribe and that this identity, in some 
reasonable sense, persists into the present. This straightforward rending of the definition clearly 
admits a quite substantial range of relationships, and reasonably speciGes those cases that we believe 
Congress intended to remedy. 

By the same token, that definition excludes some relationships as too weak to quality as 
''cultural affiliation." The expansions of the definition to which we object appear to equate a very 
general, but unspecified, sense of ''cultural relationship" with the statutory defmiUan of "cultural 
affiliation." In an extreme case, we even have a museum inventory assigning “cultural affiliation” to 
remains for which it is unable to assign a cultural, temporal, or even racial designation. We believe 
that if the Congress had intended “cultural affiliation" to mean “any cultural relationship" it would 
have said so, and that the statutory definition of cultural affiliation is absolutely crucial to preserving 
the balance that has allowed the scientific community to support the bill and to continue to work 
towards the effective implementation of the act. 

In many cases, there ate clearly identifiable eariier groups, but the agency or museum fails to 
develop the evidence that would link this earlier group with a modem tribe, instead taking the 
shortcut of assigning “cultural affiliation” with a large and diverse collective of tribes. In other 
cases, the museum or agency may see a reasonably strong relationship with one tribe and assign 
cultural affiliation without adequately considering whether there are another tribes that might have 
stronger claims under the law. In these cases, and others in which the agencies and museums fail to 
do an adequate job of asses.sing the evidence, it is the interests of tiie ri^tful claimants that are 
ignoied, as well as those of science and the public. 

Thus overly broad interpretations of cultural affiliation fail to protect the strong interests of 
tribes in making sure that human remains and cultural objects rights are returned to the proper group. 
It was certainly my sense that when NAGPRA was debated Congress was quite concerned that the 
process insure that where there is repatriation, that it be to the right group. When there is inadequate 
attention to the evidence required by the definition, the legitimate rights to repatriation of individual 
(and particularly, smaller) tribes are easily sut^gated to political and economic expedience. It is 
just tids problem that led to the dispute heard at the last ^view Committee meeting between the 
Hopi Tribe and Chaco Canyon N^onal Historic Park. The Hopi Tribe presented a strong case that 
its interests were seriously compromised by Chaco Canyon National Historic Park's failure to 
c<Mnpile end assess both tiic scientific ad traditional evidence relating to cultural affiliation as 
required by the statute. 

Id order for cultural affiliation to be implemented as envisioned in the statute, a process for 
the disposition of culturally unidentified human remains must be in place. As you know, developing 
for ihe disposition of culturally unideatified buman remains is an issue to which 
the Review Coimnittee already devoted much attention and which is now its highest priority. 
Much of the stietebing of the definition of cultural affiliation ^peais to be an attempt to effect 
repatriation where no legal process is now available. However, repatriation is an important and 
jiTcvervible decision. Jiut as Congress did not rush to judgment on how to solve that difficult 
problem, agencies an should wait for the establishment of legal process to deal with human 
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remains for which the strength of relationship does not meet the statutory standard of cultural 
affiliation. 

Finally we should note that it is often the case that the scieotiftc and public interests go 
essentially unr^nasented in NAQPRA's repatriation process. Unfortunately, it frequently appears to 
be the case that the goals of expedience and cost avoidance take the priority over thorou^ 
consultation with the tribes and over reasoned assessments of the available scientific, historical, and 
traditional evidence. NAOPRA inventories published in the Federal register are not in any way 
reviewed with respect to die adequacy of the evidence collected or the reasonableness of the 
affiliations decided. While NAOPRA provides tribes witii an administrative ability to contest 
detenninations of affiliation, the only recourse of the scientific community is to the legal system. 

SAA would be the first to agree that lawful iqiplication of the definition of cultural affiliation 
is a challenging task, because of the need to assess fairly the different forms of evidence and to 
reasonably interpret the definition's concepts of **shaied group identity,*' 'Identifiable earlier group,” 
and "reasonably traceable.’* We also believe that it is a vitally important job that must be carefiilly 
addressed by the agencies and museums charged with making the deceitninations. Because we 
believe that the problem lies not so much in the definiticHi. but in plainly unreasonable applications 
of it we have asked die Secretary of the Interior to issue guidance on this topic (we included a copy 
of our letter to the Secretary with our original testimony) and would welcome any assistance the 
Committee can [aovidc in promoting compliance with the law in making determinations of cultural 
affiliation. 

Sincerely, . 

Keith W. Kintigh 
President 
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Mr. Chairman and members of the Committee: I am W. Donald Duckworth, 
Ph.D., President and CEO of the Bishop Museum in Honolulu, Hawai'i, presenting 
testimony on behalf of my institution and on behalf of the American Association of 
Museums, for which 1 serve on the Board of Directors. 

In 1990, the Native American Graves Protection and Repatriation Act, 
"NAGPRA," became law (P.L. 101-601). NAGPRA is remedial legislation enacted 
by Congress to ensure that Native American remains, funerary and other objects retained 
by the federal government and by the museum community are returned in accordance 
with the law to appropriate tribes and Native American organizations for reburial or other 
proper care. 

The Bishop Museum is committed to fulfilling both the letter and spirit of 
NAGPRA. I would like to take this opportunity to comment on the Bishop Museum's 
experiences over the last nine years as it has worked to fulfill both the letter and spirit of 
NAGPRA, and then to comment on the national situation for museums with respect to 
NAGPRA. 

Bernice Pauahi Bishop Museum was founded in 1889 by Charles Reed Bishop, a 
businessman from Glens Falls, New York, as a memorial to his wife. Princess Bernice 
Pauahi Bishop, the last of the Kamehameha line of ruling chiefs. Since its inception 1 10 
years ago, the Museum has been dedicated to the preservation, peipetuation and 
interpretation of the natural and cultural history of Hawai'i and the Pacific. The 
Museum's role in the Hawaiian community has always been a very special one. The 
Museum preserves and cares for 1 ,470,000 collection items that represent the rich and 
wonderful legacy of Native Hawaiian culture and that tell the story of those ^o care 
for the land and each other, respect the spiritual forces of nature, and create things of 
great beauty and skill. Caring for these collections is a great responsibility guided by 
professional standards, legal requirements and cultural sensitivity. We carry out this 
responsibility with Native Hawaiians for their benefit and the benefit of all the people of 
Hawai'i, past, present and future. 

In 1990 Bishop Museum presented testimony to this distinguished committee 
in favor of the passage of NAGPRA. At that time we estimated that Bishop Museum 
retained 2,590 Hawaiian remains and funerary objects. We also pointed out that 
repatriation and consultation with Native Hawaiian organizaticms were not new to us. We 
had repatriated Native Hawaiian human remains prior to the passage of NAGPRA and 
were in the process of repatriating human remains at the time NAGPRA was enacted. We 
noted that the Bishop Museum was dedicated to serving die Native Hawaiian community 
and actively sought ways to improve its relationship with this community. We saw 
NAGPRA as one such way to ensure greater and more meaningful involvement of die 
Native Hawaiian community in the Museum's future. 
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Since the passage of NAGPRA in 1990, Bishop Museum has repatriated 4,252 
Native Hawaiian human remains and funerary objects. This number, the result of 
NAGPRA mandated inventories, and nearly double what we were able to estimate in 
1990, represents all the Native Hawaiian human remains and funerary objects that were 
retained by Bishop Museum in its collections. These inventories were carried out in 
consultation with Native Hawaiian organizations and verified by Native Hawaiian 
claimants as part of the repatriation process. We are pleased to report that we have 
completed the repatriation under the law of all Native Hawaiian human remains and 
funerary objects. 

In 1990, we estimated the cost of repatriation to be $388,500. The actual 
costs are expected to reach $1 ,000,000, most of which will have been for personnel costs, 
including consultation. About 64 per cent of the cost was provided by Museum operating 
funds. The remainder was funded by a contract from the U.S. Navy, a contract from the 
Office of Hawaiian Affairs (discontinued after nine months' work following consultation 
with Native Hawaiian organizations), and a grant from the National Park Service (NPS). 

A substantial part of the costs were due to an inventory conducted under a 
U.S. Navy contract, which required background historical research, summaries of 
existing research conducted on the human remains, and a detailed inventory of a large 
number of human remains by a physical anthropologist. The contract was begun a few 
months after the enactment of NAGPRA and completed a few months after the National 
Park Service published the preliminary proposed guidelines. Consultation with Native 
Hawaiian organizations was minimal. 

Shortly after the completion of the inventory and report, the Museum and the 
Navy were sued by Hui Malama I Na Kupuna o Hawai'i Nei (Hui Malama), a Native 
Hawaiian organization named in NAGPRA. Hui Malama contended that new research 
was conducted on the remains as part of the inventory and that the resulting report 
contained material that was offensive to both the ancestors that were represented by the 
remains and their present day descendents. Bishop Museum was subsequently released 
with prejudice from the suit. Ultimately the court decided in favor of the Navy. As a 
result of this inventory and report, the Museum lost funding for an inventory of Hawaiian 
remains from the island of O ahu, the second largest collection in the Museum. The costs 
of the lawsuit were substantial to the Museum and Hui Malama, both in terms of funds 
and emotional health. The lesson learned was that consultation was at the core of 
NAGPRA and that there never could be enough of it. 

Before and after the U.S. Navy contracted inventory, the process for every 
inventory, including consultation and repatriation, was carried out without incident and to 
the satisfaction of all involved. The number of consultations increased in time to include 
more members of Hawaiian organizations, elders and families. The relationship of the 
Bishop Museum to these organizations did in fact improve as we had hoped. In some 
cases, claimants grew to understand and appreciate the role of the Museum as a 
caretaker and loaned back the repatriated objects for safekeeping, or withdrew their 
claims. The sense of responsibility for all Hawaiian collections items in the Museum 
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grew among these consultant groiq^s. As a result of these consultations, the Museum 
created a special, secure area with restricted access that serves as both a storage and 
ceremonial area for what Native Hawaiians consider are sacred objects, including objects 
of cultural patrimony. 

In 1998, Bishop Museum was awarded a National Park Service (NPS) grant after 
two previous proposals were rejected. The grant was for the Museum to work with a 
Native Hawaiian organization to prepare inventories of unassociated funerary objects. 

The Museum asked Hui Malama to participate in the project and Hui Malama agreed. We 
chose to work with Hui Malama because of their widely recognized expertise in the 
implementation of NAGPRA, their understanding of the proper treatment and disposition 
of Native Hawaiian human remains and funerary objects, and the need for the Museum to 
seek resolution to long term problems in our relationship with Hui Malama and other 
Hawaiian organizations. Two uniquely qualified individuals were hired by the Museum 
to prepare inventories of unassociated funerary objects, and carry out consultations and 
repatriation. The Bishop Museum is grateful to NPS for giving us this opportunity, for we 
have all come to better understand vAiaX it takes to properly care for cultural heritage, 
what the spiritual basis for repatriation is, and how to treat the remains and sacred objects 
with respect. 

We would like to emphasize that consultations between Native Hawaiian 
organizations and the Museum have brought about a deep sense of mutual respect, trust, 
and willingness to resolve issues related to NAGPRA and those that are outside of 
NAGPRA. This relationship took a long time and much hard work on the part of all 
involved to establish. It is very important that the agreements reached by Native peoples 
and museums be honored and supported in the spirit of NAGPRA and that the letter of 
the law be fulfilled with this spirit. 

I would also like to comment on NAGPRA from the national perspective. 

American Association of Museums (AAM) represents the broad range of museums, from 
aquaria, art and history museums to natural history museums and zoos, with more than 

16.000 members, of which about 1 1,000 are museum paid staff or volunteers and about 

3.000 are museums. A 1994 AAM repatriation survey of 500 of its member institutions 
included all of its natural history museums and a selected sample of its art and history 
museums. The survey response rate was 43.6%. Of those responding, 76% of the natural 
history museums, 43% of the history museums and 23% of the art museums had Native 
American objects. Those respondents-a little more than 200— alone had almost 3.5 
million objects which fell into NAGPRA categories, and that did not include 15 
responding natural histoiy museums, including 3 large institutions, which could not, at 
that time, give an accurate estimate of their N AGPRA-related holdings. 

In contrast, in October 1990, at the time of the passage of NAGPRA, the 
Congressional Budget Office had estimated NAGPRA implementation costs to museums 
of only $40 million and to tribes and Native Hawaiian organizations of S5-10 million 
over 5 years, assuming that museums and federal agencies held between 100,000 and 

200.000 Native American remains and that the cost to inventory and review each remain 
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would be $50-150. Those estimates now appear to be very low in light of our experience 
since that time. As a result, viable tribal and museum requests for the NPS grants 
authorized under NAGPRA continue to exceed available funds by a large margin. In 
addition, museums cannot repatriate to the tribes until appropriate notices go into the 
Federal Register^ and there is currently a backlog of about 1 50 such notices at the NPS, 
about a year’s work, due to lack of staff to process them. While I know that it is not in 
the purview of this Committee to set the annual appropriations levels for the repatriation 
grant program and for staffing to administer the law, I believe that you would want to be 
aware of these constraints. 

Let me add that Native peoples and museums generally, not just the Bishop, have 
discovered that the exchange of data required under NAGPRA is yielding new 
information that helps us all. In the process of identifying sensitive cultural items, 
museums have learned much more about their entire collections. Delegations of elders 
and religious leaders have supplied valuable new insights about many objects in the 
repositories they have visited, and in turn they are discovering items of immense interest 
to their own tribes, the existence of which had been unknown in recent generations. Few 
items in these categories are being sought for repatriation; it is simply that access to the 
collections has led to much better mutual understanding and exchange of knowledge. 
While the repatriation process will eventually end as the transfer of materials is 
completed, the long-term relationships created between museums and tribes, and the 
more accurate and respectful exhibits and education programs that are the fruit of those 
relationships, will continue. 

In brief, then, while the situation with respect to repatriation differs very broadly 
across the museum community, the data we have indicates that the experience of the 
Bishop with many more repatriable items than it could initially estimate; with much 
higher costs to follow the procedures of NAGPRA, most of which it has had to bear 
itself; and with the importance of, and the value of, collaboration with Native Americans 
and Native Hawaiians, is in important respects representative of the experience of 
museums nationally with the repatriation process. 

Before closing, I would like to comment briefly on concerns that have been raised 
about the appropriateness of continuing to administer NAGPRA at the Archaeology and 
Ethnology Program at the National Park Service. I can speak only to the experience we 
have had with the NPS at the Bishop, and what I know of the experience of other 
museums. That experience has been mostly favorable. Museums have a general sense 
that the NPS has striven to be even-handed with all parties to the law. Some elements of 
the regulations are still not completed, and some of the publication of notices necessary 
to the repatriation process have been delayed, but we understand that that is due to lack of 
funds for staff. Museums have generally appreciated the NPS staffs expertise on the law 
and regulations and their breadth of information. We have seen them as partners with all 
the parties to the law in making the repatriation process work, and we appreciate their 
grant program, from which the Bishop and many other museums and Native peoples have 
benefited. 
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Thus, if the Committee were to consider moving the administration of the law, 
museums would want to be sure that such a step did not proceed without some reasonable 
assurance that there would be at least equal understanding in a new administrator of the 
complexities of the law and regulations, and of the spirit of cooperation and balance of 
interests that informs the law and regulations. 

Thank you for the opportunity to testify on this issue, I would be happy to respond 
to any questions you might have. 
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I. INTRODUCTION 

Mr. Chairman and members of the Committee. The Association on 
American Indian Affairs, Inc. (AAIA) is a 77 year old national non- 
profit citizens' organization headquartered in South Dakota and 
dedicated to the preservation and enhancement of the rights and 
culture of American Indians and Alaska Natives. The policies of 
the Association are formulated by a Board of Directors, all of whom 
are Native Americans. AAIA was actively involved in the 
negotiations which resulted in the enactment of the Native American 
Graves Protection and Repatriation Act (NAGPRA) and is fully 
cognizant of the reasons for various provisions in NAGPRA and how 
they were developed. It has continued to be actively involved in 
promoting the proper implementation of the Act, including assisting 
with specific repatriations of human remains and cultural items. 

NAGPRA was bipartisan legislation unanimously passed by the 
Congress and supported and actively promoted by both Republican and 
Democratic legislators, including then-Reps. Udall, Campbell, 
Young, Rhodes and Richardson and Senators McCain, Inouye and 
Domenici . Senator Inouye cogently summarized the testimonial 
background and intent of NAGPRA in his floor statement at the time 
of Senate passage as follows: 

When the Army Surgeon General ordered the collection of Indian 
osteological remains during the second half of the 19th 
Century, his demands were enthusiastically met not only by 
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Army medical personnel, but by collectors who made money from 
selling Indian skulls to the Army Medical Museum. The desires 
of Indians to bury their dead were ignored. In fact, 
correspondence from individuals engaged in robbing graves 
often speaks to the dangers these collectors faced when 
Indians caught them digging up burial grounds... In light of 
the important role that death and burial rites play in native 
American cultures, it is all the more offensive that the civil 
rights of America's first citizens have been so flagrantly 
violated for the past century. Even today, when supposedly 
great strides have been made to recognize the rights of 
Indians to recover the skeletal remains of their ancestors and 
to repossess items of sacred value or cultural patrimony, the 
wishes of native Americans are often ignored by the scientific 
community ... [T] he bill before us is not about the validity of 
museums or the value of scientific inquiry. Rather, it is 
about human rights... 


[136 Cong. Rec. S17174 (daily ed. 

Oct. 26, 1990)] 

As Senator McCain restated it, NAGPRA was intended to "establish a 
process that provides the dignity and respect that our Nation's 
first citizens deserve." 136 Cong. Rec. S17173 (dally ed. Oct. 26, 
1990) . 

The evidence is that NAGPRA has had a significant and positive 
impact. It has allowed Indian tribes and Native Hawaiian 
organizations to commence the process of repatriating their 
ancestors and sacred cultural items. It has led to new cooperative 
relationships between museums, scientists and Native Americans 
based upon respect. 

Thus, AAIA urges you to use caution in considering whether 
NAGPRA should be amended. Certainly the law has its flaws and in 
this testimony we will provide a number of recommendations as to 
how NAGPRA might be Improved. However, given the proposal to limit 
the application of NAGPRA advanced by Rep. Hastings in the last 
Congress, it is important that the Committee proceed in a manner 
which will ensure that such harmful provisions are not included in 
any bill that might be considered. 

II. PROBLEMS WITH NAGPRA 

hi Use of NAGPRA to delay, interfere with or prevent 

repatriation 

NAGPRA specifically provides that "[n]othing in the Act shall 
be construed to limit the authority of any Federal agency or museum 
to return or repatriate Native American cultural items to Indian 
tribes. Native Hawaiian organizations, or individuals" 25 U.S.C. 
3009(1) (A). This was placed in NAGPRA to make clear that NAGPRA 
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was Mant to facllitata rapatrlation of cultural Iteas in addition 
to whatevar repatriations would otherwise take place. It %ras never 
the intent of Congress that NAGPRA would in any way be used to 
limit, frustrate or delay repatriation. 

Yet certain regulations have been drafted and policies 
developed in a manner designed to make repatriation more difficult, 
particularly in the case of so-called "culturally unidentifiable 
human remains" and embedded cultural items, as well as issues 
pertaining to scientific analysis. Moreover, certain proposals by 
the Society of American Archaeologists would exacerbate these 
problems. 


1. "Culturally unidentifiable" remains 

NAGPRA provides that the NAGPRA Review Committee will compile 
an Inventory of culturally unidentifiable remains and recommend 
"specific actions for developing a process for such remains." 25 
U.S.C. 3006(c) (5) . Nowhere in the Act, however, is repatriation of 
such items prohibited or even discouraged pending the Review 
Committee's recommendations. Indeed, as noted, the savings clause 
quoted above makes clear that the Act is not to be interpreted as 
limiting authority to repatriate. 

Nonetheless, in its regulations, the Department of Interior 
has included a requirement that "[mjuseums or Federal agencies must 
retain possession of [culturally unidentifiable] human remains 
pending promulgation of [regulations] unless legally required to do 
otherwise, or recommended to do otherwise by the Secretary. 
Recommendations regarding the disposition of culturally 
unidentifiable human remains may be requested. . ." 43 C.F.R. 
10.9(e)(6). As a result of this regulation, agencies and museums 
who have reached agreements with tribes or tribal consortia on 
repatriation of culturally unidentifiable remains have been 
required to submit these agreements to the NAGPRA Review Committee 
and Department of the Interior for review and significant and 
onerous procedural requirements have been imposed before 
repatriation could go forward in some cases. Although repatriation 
of culturally unidentified human remains has taken place, 
substantial delays have occurred. 

Amazingly, the SAA recommends that the Secretary of Interior 
go even further and withhold future approval of such requests. 
They are highly critical of recent approvals by the Review 
Committee of requests by federal agencies and museums to repatriate 
culturally unidentifiable human remains to tribal consortia. In 
short, they want to interpret NAGPRA as prohibiting repatriation of 
any remains absent a strict legal showing of cultural affiliation. 
This turns NAGPRA into a statute that is a barrier to repatriation 
agreements between tribes and agencies regarding specific remains. 
It is a proposal that must be rejected. 
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Most tribes believe that culturally unidentified remains 
should be reburied in order to allow the spirits of their ancestors 
to rest in peace. To allow NAGPRA to serve as a barrier to 
repatriations is a distortion of the Act. 

Congress should consider explicitly amending NAGPRA to make 
clear that voliantary repatriations can take place outside of NAGPRA 
by adding a sentence to the Savings Clause stating that 
"Notwithstanding any law to the contrary, a museum or federal 
agency may voluntarily repatriate any item in its possession of 
Native American origin to an Indian tribe, Native Hawaiian 
organization or Native American individual without violating this 
Act, unless the museum or federal agency has reason to know that 
the item is culturally affiliated with another Indian tribe or 
Native Hawaiian organization or that a lineal descendant may have 
a valid claim to the item." 

More generally. Congress should consider mandating that 
"ultimately, decisions about what happens to the remains of Native 
American individuals from anywhere in the United States and 
associated funerary objects should rest in the hands of Native 
Americans." This was the recommendation of the NAGPRA Review 
Committee in 1995 as to culturally unidentifiable human remains, 60 
Fed. Reg. 32163 — a recommendation which has not been adopted to 
date because of objections by certain segments of the scientific 
community. 


2-2 remains 

The Department of Interior has adopted regulations specifying 
the steps which federal agencies must teOce when cultural items are 
discovered on federal land. These regulations require agencies to 
develop written action plans addressing the planned care, handling 
and treatment of such cultural items, as well the planned 
archeological recording and analysis of items and reports to be 
prepared. 43 C.F.R. 10.5(e). There is no time limit for 
repatriating such items to Indian tribes. Native Hawaiian 
organizations or lineal descendants who have the right to o%mership 
or control of such items pursuant to 25 U.S.C. 3002. 

If fully implemented, these regulations have great potential 
to delay repatriation of embedded items which are unearthed and 
permit study of such items over the objections of tribes or 
individuals with the right to assert ownership or control. This is 
contrary to the intent of Congress in enacting this statute. 

For example, the statute specifically provides for a 30 day 
cessation of activity when cultural items are discovered as part of 
another activity, such as construction, mining, logging or 
agriculture. 25 U.S.C. 3002(d) (1) and (3) . As stated in the 
legislative history, this was done so as to "provide a process 
whereby Indian tribes and Native Hawaiian organizations have an 
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opportunity to Intervene in developaent activity on Federal or 
tribal lands in order to safeguard Native American human remains, 
funerary objects, sacred objects and objects of cultural 
patrimony. . . [and to afford] Indian tribes or Native Hawaiian 
organizations. . .30 days in which to make a determination as to 
appropriate disposition for these human remains and objects." S. 
Rep. No. 473, lOlst Cong., 2nd Sesa. (1990) at 13; see also 136 
Cong.Rec. S17176 (daily ed. Oct. 26, 1990) (statement of Senator 
John McCain) . 

Clearly, these provisions were designed to provide those with 
ownership or control rights with the ability to make expeditious 
decisions about the handling of any imbedded cultural Items which 
were unearthed. Yet the regulations allow for an extended process 
with considerable analysis before items are transferred to the 
rightful claimants. The Department of the Interior justifies these 
requirements by asserting that they are required by the 
Archeological Resources Protection Act (ARPA) . An ARPA permit is 
required for excavation under NAGPRA. 25 U.S.C. 3002(c)(1). Not 
only does ARPA not explicitly include such requirements, however, 
but incorporating all of ARPA ' s requirements into a NAGPRA 
excavation was never intended . Indeed , one of the central ARPA 
requirements — preservation of the unearthed items in an 
appropriate institution — is completely contrary to NAGPRA ' s 
ownership and control rules. Rather, the ARPA permitting 
requirement was adopted simply as a convenience — to ensure that 
only qualified people excavate sites without creating an entirely 
new permitting system for NAGPRA. 

Notwithstanding these regulations, some agencies are 
expeditiously repatriating unearthed cultural items to tribes 
making claims, consistent with the Intent of NAGPRA. Rather than 
being praised for such actions, however, they have been criticized 
for failing to scrupulously analyze such items before repatriating 
them. 


To the contrary, we believe that such actions should be 
encouraged and are more consistent with NAGPRA 's Intent than are 
the regulations. Moreover, we believe that once a Indian tribe. 
Native Hawaiian organization or lineal descendant with ownership or 
control rights has been identified that the consent of the tribe 
should be required before any analysis or study takes place. 

In this regard, we would bring to the Committee's attention a 
letter which was submitted in 1990 as part of AAIA ' s NAGPRA 
testimony by Dr. Emery Johnson, former head of the Indian Health 
Service, in which he discussed a similar issue irtiich arose during 
his tenure at IHS. In Dr. Johnson's <»m words: 

When we established the policy that the Indian Health Service 
would not participate in any research that had not been 
formally approved by the tribal governments, concern was 

s 
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expressed by researchers that important research efforts would 
be foreclosed. That concern was unfounded. What did occur 
was that researchers were forced to design their research 
protocols to be more sensitive to cultural and human rights 
concerns and to present their proposals to the Native American 
community involved for approval. Important medical research 
continues to be carried out in Indian communities — but with 
the Informed consent of the tribal governments and of the 
individuals involved. 

Likewise, informed consent of those that tribes/organizations/ 
individuals with ownership or control rights should be required 
before any study or analysis of human remains or cultural items 
takes place. 

Thus, we propose amendments to NAGPRA similar to those 
proposed in S. 110 in 1997. Specifically, we suggest that 25 
U.S.C. 3002(c) (1-4) be amended to read as follows: 

” ( 1 ) such items are excavated or removed pursuant to a permit 
issued under section 4 of the Archeological Resources Protection 
Act of 1979 which shall be consistent with this Act and shall not 
be interpreted to allow or require recording or analysis of any 
excavated human remains and cultural Items xinless the consent of 
the appropriate Indian tribes. Native Hawaiian organizations or 
lineal descendants are obtained; 

(2) such items are excavated or removed after consent of the 
appropriate (if any) Indian tribes. Native Hawaiian organizations 
or lineal descendants; 

(3) the ownership and right of control of the disposition of 
such items shall be as provided in subsections (a) and (b) and such 
items shall be expeditiously returned to the appropriate Indian 
tribe. Native Hawaiian organization or lineal descendant upon 
request ; and 

( 4 ) proof of consent under paragraph (2) is shown." 
Subsection (d)(2} of 25 U.S.C. 3002 should also be amended to 

read: 


"(2) The disposition of and control over any cultural items 
excavated or removed under this subsection shall be determined as 
provided for in this section. Any person or entity that disposes 
of any such cultural item shall adhere to the applicable 
requirements of subsection (c)(1), (3) and (4). Except where 
appropriate consent is obtained or the activity giving rise to 
discovery cannot be completed without disturbing the sites which 
have been discovered. Imbedded sites containing cultural items 
shall be maintained in situ ." 
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If Congress is unwilling to go so far as to require tribal 
consent for excavations on federal land, it should at least make 
clear that the ARPA permit requirement should not be interpreted to 
reqtuire recording and analysis in all cases. 

1 a Scientific study of cultural items in the possession of 

museums and federal agencies 

Similarly, in the case of items currently in the possession of 
museums and agencies, restrictions should be placed upon scientific 
study. Where culturally affiliation has been established, no study 
should be allowed in absence of informed consent. 

Moreover, AAXA is aware of and concerned about destructive DNA 
analysis of human remains that has been taking place. Many 
traditional Native religions view such DNA analysis as destructive 
of the body, spirit and soul of the deceased and inconsistent with 
the expedited and complete repatriation of such items. 

Thus, we recommend that 25 U.S.C. 3005(b) be amended by adding 
the following sentence at the end of that section: 

"No scientific study shall be commenced once the cultural 
affiliation of cultural items has been established without the 
consent of the culturally affiliated Indian tribe. Native Hawaiian 
organization or (where applicable) lineal descendants." 

We also recommend that all destructive testing of human 
remains be prohibited until the issue of the disposition of such 
remains has been fully resolved. 

fij Other statutory issues 

— Claims based upon aborigina l title 

Claims of ownership or control of imbedded cultural items 
based upon aboriginal land occupancy is limited to tribes with 
Indian Claims Commission and United States Court of Claims 
judgments. 25 U.S.C. 3002(a)(2)(C). This was done in order to 
provide some certainty as to which federal lands would be covered 
by NAGPRA. Yet, inadvertently, this section left out other tribes 
which have easily measurable and equally valid claims of aboriginal 
occupancy to a specific area, but who did not pursue litigation in 
either of the specified forums. Tribes with ceded lands and tribes 
with land claims which were resolved through legislative enactments 
are two examples where aboriginal land occupancy may have been 
formally recognized in a legal document. The statute should be 
changed to allow for an ownership or control claim to be made by 
any tribe who can demonstrate that a specific aboriginal occupancy 
area for the tribe has been established through legal means other 
than Indian Claims Commission or court of Claims litigation. 
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2. Canadian_and Mexican tribes 

A number of tribes are located on both sides of the 
international border of either the United States and Canada or the 
United States and Mexico. The policies of the Smithsonian Museum 
of Natural History, for example, specifically recognize this fact 
and state that "[e]fforts are made to coordinate requests from 
groups in Canada and Mexico vhose membership occupies both sides of 
the international border with their United states counterparts." 
NAGPRA should be amended to include Canadian and Mexican tribes, at 
least where is a relationship between such tribes and Indian tribes 
in the United States. 


1 ^ Confidentiality 

Unlike ARPA and the National Historic Preservation Act (NHPA) , 
NAGPRA does not include a provision on confidentiality. Indeed, at 
least one case has held that NAGPRA inventories are subject to the 
Freedom of Information Act. Yet, information about traditional 
religious practices which might be revealed in an inventory or as 
part of a claim may be very sensitive. A confidentiality clause 
should be added to NAGPRA similar to that in the NHPA allowing for 
information to be withheld if disclosure would "(1) cause a 
significant invasion of privacy; (2) risk harm to the cultural 
item; or (3) impede the practice of traditional Native American 
religions," See 16 U.S.C. 470w-3 which is a similar provision in 
the NHPA. 


State and private lands 

The issue of grave sites located on state and private lands 
has been of frequent concern in the last ten years. Many projects 
have destroyed such grave sites. Congress should consider 
expanding the reach of NAGPRA to such lands whenever there is any 
federal involvement with a project. This would be similar to the 
NHPA which is triggered by any federal undertaking. 16 u.S.C. 
470f. Undert£Ucing is defined in the NHPA to include any "project, 
activity or program funded in whole or in part under the direct or 
indirect jurisdiction of a Federal agency, including — (A) those 
carried out by or on behalf of the agency; (B) those carried out 
with Federal financial assistance; (C) those requiring a Federal 
permit, license or approval; and (D) those subject to State or 
local regulation administered pursuant to a delegation or approval 
by a Federal agency." 16 U.S.C. 470w(7) . 

Thus , we recommend that a subsect ion be added to 25 U.S.C, 
3002 providing that "This section shall also apply in the case 
where Native American cultural items are excavated or discovered as 
part of a Federal undertaking as defined by section 301(7) of the 
National Historic Preservation Act (16 U.S.C. 470w(7}).” Of note, 
adding this section to the imbedded sites section of NAGPRA brings 
this part of the Act into congruence with the repatriation sections 
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Of NAGPRA Which extend coverage to private museums if they have 
received federal funding. 25 U.S.C. 3001(8). 

The Takings Clause 

Congress should eliminate the T 2 dcing 8 Clause exception to the 
“right of possession” definition in NAGPRA. 25 U.S.C. 3001(13). 
In general, the right of possession definition is based upon the 
principle that a museum or agency may retain a culturally 
affiliated cultural item only where it has been obtained thorugh a 
consensual transfer by an individual or entity with the authority 
to transfer the item in question. The Takings exception, however, 
opens the door for claims by museums asserting that they have 
obtained legal title to sacred objects or cultural patrimony simply 
by reason of their long-term possession of the items. Although no 
claim has yet been denied on this basis, the Takings argument has 
been raised in litigation and we are aware that museums have 
specifically commissioned legal research on this issue. The 
Takings Clause is a time bomb would has the potential of seriously 
undermining the intent of NAGPRA and it should be eliminated. 

Funding 

The lack of adequate funding has greatly impacted upon the 
implementation of NAGPRA. There have been substantial delays in 
publishing Federal Register repatriation notices and implementing 
NAGPRA Review Committee decisions at least in part because of the 
lack of adequate federal staffing. The civil penalties section of 
the Act has yet to be significantly implemented for the same 
reason. 

Similarly, tribes need resources to be able to adequately 
evaluate summaries and inventories, establish cultural affiliation 
and physically repatriate items. Yet, the amount appropriated for 
tribes each year falls far short of the estimated $10 million/year 
need. 


We urge the Committee to seek additional funding for both of 
these purposes and to provide that any civil penalties collected 
under NAGPRA be used solely for NAGPRA-implementation purposes. 

D. Transfer of NAGPRA implementation functions from the 
Office of the Departmental Consulting Archeologist 

For moat of the last eight and a half years, we believe that 
the Office of the Departmental Consulting Archeologist has made a 
good faith effort to implement NAGPRA and there have been numerous 
positive actions taken in this regard. However, many of the 
outstanding issues of NAGPRA implementation are likely to directly 
impact how archeology itself will evolve in the 2lst Century in 
this country. As indicated in the first part of this testimony, 
those issues with the most s ignif leant impl icat ions for 
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archeologists have been among the most problematic of the 
implementation issues to date. Thus, given that the potential for 
a conflict of interest has never been greater than at the present, 
we believe that it would be beneficial to place NAGPRA 
implementation functions either outside of the Department of the 
Interior or within a portion of the Interior Department that does 
not have direct land management or archeological duties. 

E. Definition of " sacred objects" 

We are aware from the testimony at the hearing that the issue 
of what is a "sacred object" is an issue which is of concern to the 
Committee. Although we currently have no recommendations relevant 
to changing the definition, we would emphasize one very positive 
aspect of the current definition which we believe must not be 
changed — namely, the part of the definition which recognizes that 
Native American traditional leaders are the individuals who 
determine whether the object is needed for ceremonial use. This 
requirement means that federal agencies and museums must consider 
what is sacred from the perspective of the traditional religious 
practitioner, as opposed to that of a non-practitioner, such as a 
professor or anthropologist. 

III. The National Museum of the Amer ican Ind ian Act 

The 1996 amendments to the NHAI Act were technically flawed 
and the Committee may want to take this opportunity to fix that 
Act. For example, the original Museum Act provided for the 
repatriation of unassociated funerary objects to Indian tribes 
simply upon a showing of cultural affiliation. 20 U.S.C. 80q-9(d). 
The 1996 amendments subjected the repatriation of unassociated 
funerary objects to the "right of possession" rule in NAGPRA, 20 
U.S.C. 80q-llA(c}, but did not repeal the original section allowing 
for repatriation simply upon a showing of cultural affiliation. 
The eunendments also required a summary of unassociated funerary 
objects, but did not repeal the original requirement that an 
inventory of these objects be done, 20 U.S.C. 80q-llA(a} . We 
prefer that the original provisions remain intact. 

There are also subtle differences between the repatriation 
section in the 1996 Museum Act amendments and the NAGPRA sections 
from which it was derived. These reflect some confusion in the 
NAGPRA statute, as well as confusion in the Museum Act, as amended. 
Under NAGPRA, unassociated funerary objects are repatriated 
(subject to right of possession rules) when they have been 
identified as culturally affiliated through the summary process, 25 
U.S.C. 3005(a)(2), or based upon tribal proof of cultural 
affiliation, 25 U.S.C. 3005(a)(4), In the case of sacred objects 
and cultural patrimony, repatriation occurs (again subject to right 
of possession rules) when cultural affiliation is shown pursuant to 
a summary, 25 U.S.C. 3005(a)(2), upon a tribal showing that the 
sacred object or item of cultural patrimony was previously owned or 
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controlled by tbe tribe or a eeeber thereof (subject to the rights 
of the lineal descendants of such a eeeber), 25 U.S.C. 3005(a)(5). 
This last section of NAGPRA does not eention cultural affiliation. 
The Museue Act amendments require repatriation of unassociated 
funerary objects, sacred objects and cultural patrimony (subject to 
right of possession rules) if cultural affiliation is shown through 
the summary or based upon tribal proof that the items are cultural 
affiliated and were previously owned or controlled by the tribe or 
its members, 20 U.S.C. 60q'llA(b) . Thus, the Museum Act provision, 
based upon the somewhat inconsistent NAGPRA provisions, appears 
inadvertently to establish a two step requirement for repatriation 
of unassociated funerary ob j acts , sacred ob j ects and cu Itur a 1 
patrimony, as opposed to the one step "variable" approach of 
NAGPRA. This can be corrected by changing the word "and" to "or" 
in 20 U.S.C. 80q-llA(b). 

In addition, in the case of Native Hawaiians, the 1989 Act 
left repatriation of human remains and funerary objects up to 
negotiated agreements between the Office of Hawaiian Affairs (OHA) , 
Hui Naleuoa I Na Kupuna O Hawai'i Nei (Hul Halama) and the 
Smithsonian, 20 U.S.C. 80q-ll(a)(2) and (3), whereas the 1996 
amendments imposed NAGPRA- type legal standards upon repatriation of 
unassociated funerary objects, sacred objects and cultural 
patrimony . 20 U.S.C. 8 Oq- 1 lA ( b) and ( c] . It may be that this 
inconsistency is acceptable to the Native Hawaiian community and we 
defer to their wisdom in this regard. However, it may be an issue 
that should be discussed with OHA and Hui Malama. 

Finally, the 1996 Museum Act amendments provided no 
definitions of "sacred objects" and "cultural patrimony". 
Moreover, there is only one definition of "funerary object" in the 
Museum Act, 20 U.S.C. 80q-14(4), rather than separate definitions 
for "associated" and "unassociated" funerary objects, even though 
the new amendments made this distinction an important one. 

Ha Conclusion 

AAIA welcomes the Interest of this Committee in continuing to 
actively oversee the implementation of NAGPRA. He hope that this 
testimony will be useful to you and thank you for the opportunity 
to submit it for consideration. 


11 



184 


Testimony of Harold Miller, Chairman 
Crow Creek Sioux Tribe 

Before the U S. Senate Committee on Indian Affairs 
Hearing on the Native American Graves Protection and Repatriation Act 

April 29. 1999 


Chairman Nighthorse Campbell and Committee members, my name is 
Harold Miller. I serve as Chairman of the Crow Creek Sioux Tribe of South 
Dakota. We reside on our 240,000 acre Reservation along the Missouri River 
in central South Dakota. 

The Army Corps of Engineers constructed the Fort Randall dam on the 
Missouri River in 1958-59 and the Big Bend dam in 1962. These projects 
inundated the Missouri River bottomland, where the Crow Creek Tribal 
communities were located. Over one-third of the families on the Reservation 
were relocated from their homes - many of them twice, for the development of 
large reservoirs on the Missouri River. The wooded bottomlands on our 
Reservation were destroyed, along with the water, timber, forage and mineral 
resources that sustained our Tribe. 

This committee passed legislation that was ultimately enacted by 
Congress, the Crow Creek Sioux Tribe Infrastructure Development Trust Fund 
Act of 1996 (P.L 102-575). which established a $27.5 million trust fund to assist 
our Tribe in overcoming the devastating impacts of the Fort Randall and Big 
Bend dams. Section Five of this Act provides for the expenditure by the Tribe of 
revenues from the Trust Fund, for specified purposes, including "Cultural 
preservation programs.” It is through this authorization that we undertake 
cultural resources protection activities on our Reservation. 

We have identified inventoried cultural resources, and upon the 
construction of a suitable location for them on our Reservation, we shall 
repatriate these resources. We have surveyed the cultural resources on our 
Reservation, and are developing a plan for their protection. 
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There are many significant cultural and historical sites on the Crow Creek 
Indicm Reservation. The survivors of the Minnesota Uprising of 1963 were 
brought to Fort Thompson. Just south of Fort Thompson along the Missouri, the 
Crow Creek battle site remains an extremely valuable cultural resources site, 
with human remains and artifacts. We remain concerned with the protection of 
these valuable cultural resources. 

As a s’lgnator Tribe of the Fort Laramie Treaty of April 29. 1868, we are 
also concerned with the on-going protection of cultural resources associated 
with our Tribe but located outside of the boundaries of our current Reservation. 
Title VI of the Omnibus Consolidated and Emergency Supplemental 
Appropriations Act for 1999, was known as the S.D. Mitigation Act. This budget 
rider transfers up to 2CX),000 acres of Corps of Engineers project lands along 
the Missouri River to the state of South Dakota. It also transfers certain Corps 
lands to two Indian Tribes, and. provides federal wildlife funding to the siate and 
two Tribes. 

This legislation seriously threatens NAGPRA rights of the Crow Creek 
Sioux Tribe and the Great Sioux Nation, of which we are a member. It was 
added to the FY 1999 budget In virtual secrecy, without a hearing and without 
adequate consideration of its impacts to Dakota burial sites abng the Missouri. 

The Mitigation Act seriously impacted very important rights of our Nation, 
under NAGPRA. I am asking this Committee to reconsider this issue as you 
develop needed amendments to NAGPRA. 

The larKf to be transferred to South Dakota is presently administered by 
the Corps of Engineers. It contains over 700 listed native cultural sites, most of 
which are associated with the Great Sioux Nation.. When the federal 
government dammed the Missouri, human remains, funerary objects and other 
cultural artifacts layered along the banks. These objects remain protected by 
NAGPRA. as long as the land remains in the hands of the federal government. 

Under the S.D. Mitigation Act. up to 200.000 acres of federal lartd are to 
be trartsferred to the state of South Dakota This land is outside of the present- 
day Reservations, but It is within the boundaries established for the Great Sioux 
Reservationin Article 2 of the 1868 Fort Laramie Treaty. Some of it is within the 
original boundaries of the Crow Creek Reservation, prior to the Surplus Lands 
Act of 1907. Consequently, the right to ownership arxl repatriation of remains 
under NAGPRA applies to this land. 
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Under the S.D. Mitigation Act, there shall be no federal land manager to 
monitor unearthing of remains. There shall be no federal presence whatsoever 
on the land. As discussed above, under state law, the cultural resources on 
state land are deemed the property of the state. Without question, the 
protections for the Crow Creek Sioux Tribe and Great Sioux Nation under 
NAGPRA and implementation of repatriation rights are seriously threatened. 

Under the federal scheme that is currently in place, the federal land 
manager is responsible for determining if there is an excavation, and for the 
notification, mitigation and repatriation requirements. There is no comparable 
state official authorized to carry out these functions. Consequently, there is no 
way for the Tribes to enforce their rights under federal law upon the state, if the 
land transfer is enacted. 

The Crow Creek Sioux Tribe has suffered tremendous losses due to the 
Missouri River dams. We lost our most valuable land, our families lost their 
homes, and our economic resources were destroyed. Perhaps most important, 
the grave sites of many of our relatives are now lost forever. They become 
unearthed through wave action on the Missouri River. 

Native American human remains get unearthed along the banks of the 
Missouri both on our Reservation and along the river outside of our boundaries. 
The land they get unearthed upon is federal land that is currently subject to 
NAGPRA protections. 

These protections are threatened by the transfer of this federal land to the 
state of South Dakota, contained in Title IV of the Omnibus Appropriations Act of 
October. 1998. Up to 200,000 acres of land, most of It Sioux Nation Treaty land 
and some of it land that was within the original Crow Creek Sioux Reservation 
boundaries, shall be transferred to the state. There was no hearing on this 
provision; it was passed last year as a budget rider. There was inadequate 
consideration f its impacts on Native American human remains and cultural 
resources. This Committee should fully consider the need to re-assert full 
NAGPRA protections on the Sioux Nation land along the Missouri River, lost 
under Title VI of the 1999 budget bill. 
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Testimony of Richard Bad Moccasin, Executive Director 
Mni Sose Inter-Tribal Water Rights Coalition, Inc. 

Before the U.S. Senate Committee on Indian Affairs 
Hearing on the Native American Graves Protection and Repatriation Act 
April 30, 1999 


Chairman Nighthorse Cambell a^^ommittee members, my name 


is Richard Bad Moccasin. I sei 
Inter-Tribal Water Rights Coalition^ 
Crow Creek Sioux Tribe, and as aTril 
professionally, concerned yvitii the 
The Mni Sose Intel 
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le Chippewa-Cree Tribe of the 


Rocky Boys Reservation, and the Gros Ventre Tribes of the 

Fort Belknap Indian Reservation^ire located high on the central Rocky 
Mountain plateau of north central Montana, surrounded on the south and 
west by mountain ranges and free-flowing rivers. 

Further downstream along the Missouri River, the Three Affiliated 
Tribes of the Fort Berthold Reservation and the various Tribes of the Great 
Sioux Nation lost land and riparian resources upon the ccmstnictioa of the six 
earthen dams on the main stem of the Missouri River. Downstream from 
these projects, the important water resources of the Winnebago, Omaha, Sac 
and Fox, Kickapoo and Pottawatomi Nations have been developed and 
utilized for barge traffic and the navigahon industry. 
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Historically, our Tribal communities established camps and communities along the 
Missouri River and its tributaries. We relied on the water, shelter and riparian resources in 
the riverine environment to survive. Our ancestors are buried along these rivers from 
Montana's Milk River, all along the nearly 2,000 mile Missouri River main stem, to 
Kansas' Republican River, 

FWeraJ water development projects throughout the Missouri River basin affect 
these burial sites. The free-flowing Missouri River has been completely destroyed above 
Sioux City, Iowa, by the U.S. Army Corps of Engineers, The Corps constructed six 
massive earthen dams, turning the main stem of the Missouri into a series of reservoirs. 
These dams are collectively referred to as the Missouri River basin Pick-Sloan project 

The scholar and best-selling author. Vine Deloria, Jr., an enrolled member of the 
Standing Rock Sioux Tribe, has described Pick-Sloan as "the singlemost destructive act 
ever perpetuated on any tribe by the United States." Pick-Sloan caused more damage to 
Indian land and resources than any other public works project in American history. 
Approximately 350,000 acres of Indian land were taken by the Corps of Engineers for this 
project 


Indian Lands Taken For 
Missouri River Reservoir Construction 


Reservation 


Reservoir Acres Taken 


Fort Berthold Garrison 154,912 

Standing Rock Oahe 55,994 

Cheyenne River Oahe 99,548 

Lower Brule Big Bend 14. 958 

Lower Brule Fort Randall 7,997 

Crow Creek Big Bend 6,416 

Crow Creek Fort Randall 9,149 

Santee Gavins Pcxnt 593 


Total Acreage Taken 


349,566 


The 349,566 acres of Indian land taken for Pick-Sloan represents 23 percent of the 
1,499,759 acres impacted by the main stem dams, reservoirs and transmission lines. In 
addition, miles of artificial navigation channels were constructed across the Omaha and 
Winnebago Indian Reservations. Although the impact due to the construction of the main 
stem dams cannot be reversed, the continuing effects these projects have had on the Native 
American cultural resources can and should be addressed. 
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Author Michael Lawson has described Pick-Sloan's impacts as follows: 

The shaded bottom lands provided a pleasant living environment 
with plenty of wood, game, water and natural food resources. The 
trees along the Missouri and its tributaries were a primary source of 
fuel and lumber for the tnbes and (provided protection)... from the 
ravages of winter and the scorching summer heat. The gathering and 
preserving of wild fruits and vegetables was traditional facet of 
Plains Indian culture. The numerous types of herbs, roots, berries 
and beans that grew in the bottom lands added bulk and variety to the 
diet, and were used for medicinal and ceremonial purposes. 

The wooded bottom lands also served as shelter and feeding 
grounds for many species of wildlife, and hunting and trapping were 
important sources of food, income, and recreation for the tribes. The 
loss of bottom land grazing areas crippled tribal livestock operations, 
once the primary industry on many reservations. Artifici^ shelters 
had to be built to replace the natural resources of the old habitat. 
Stock raising thus became far more difficult, expensive, and nsky. 

The Pick-Sloan projects damaged every aspect of reservation life. 
Abruptly the tribes lost the basis for their subsistence and had to 
develop new ways of making a living in a cash economy. The 
relocation of the agency headquarters and largest communities on 
Fort Berthold, Cheyenne River, Crow Creek and Lower Brule 
disrupted federal and tribal services, and tipped the social, economic, 
and religious fabric of the well-integrated tribal life. It was especially 
onerous for the Indians to excavate their cemeteries and private burial 
grounds and to relocate their ancestors’ remains. 


Michael M. Lawson, Dammed Indians - Pick-Sloan Plan and the Missouri River Sioux. 
University of Oklahoma Press ( 1982). 

We rely on the rights of repatriation under Native American Graves Protection and 
Repatriation Act (NAGPRA) to ensure the protection of our ancestors' remains, which get 
unearthed by wave action resulting from the operation of dams and irrigation projects 
throughout the Missoun River basin. We are concerned with the imp£ict of federally- 
operated water projects throughout the Missouri River basin. It is the federal government 
itself whose activities are resulting in the unearthing of Native American human remains 
and funerary objects on our reservations and aboriginal lands. 

The Corps of Engineers is presently conducting an Environmental Impact Statement 
on the Missouri River Master Water Control Manual. The Corps released a Preliminary 
Revised Draft in July, 1998. The PRDEIS illustrates that the Corps of Engineers fails to 
comply with NAGPRA and the National Historic Preservation Act in its Missouri River 
operations. 
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In the PRDEIS, the Corps recognized the existence of "historic properties" along 
the reservoirs. The Coips identifies 158 sites at Fort Peck, 676 at Lake Sakakawea and 945 
at Lake Oahe. Data for the sites at Lake Sharpe, Lake Frances Case, and Lewis and Clarke 
Lake has not been provided. In the assessment of alternatives for system operations, the 
Corps identifies the impacts on those sites that are impacted by fluctuating lake levels. 

Nevertheless, the entire framework for these analyses is flawed, for several 
reasons. First, there is a substantial amount of information in this area which the COE 
does not possess. This results from the inadequate consultation between Corps 
archaeologists and the basin's Indians, for over 30 years. In addition, for those sites 
which have been identified, there is a concern that the COE does not properly identify the 
significance of the sites. 

For example, a site was recently discovered on a Reservation along the Missouri 
River. The site included a ring of objects, which the Corps identified as a tipi ring, with no 
cultural significance. The Indian representatives properly identified the site's historic use 
and significance. It was a sacred area, utilized for fasting and visions. The Corps of 
Engineers had failed to properly identify a site which holds substantial religious and 
cultural significance to the people on whose Reservation the site is located. In the Corps' 
scheme of reservoir regulations, it would have entirely overlooked this area, and managed 
the water resource and COE project lands without conferring any consideration on the need 
to protect it 

Second, there has been inadequate generally consideration on the impact of the 
system operations on those sites in the fluctuation zone. These sites are very, very 
important to our people. Yet. they are treated no differently than, say, a marina, in the 
regulation of the reservoirs. 

Third, there is no assessment in the PRDEIS of the need to manage COE project 
land in a manner beneficial to our cultural sites and graves. The management of the project 
lands should be integrated with the management of the water resource, for the protection of 
these sites. The current management scheme fails to do so. For example, at the 
confluence of the Missouri and Grand Rivers on the Standing Rock Indian Reservation, the 
Oahe project resulted in the formation of an island. There is an important cultural site on 
this island. Directly adjacent to this site, the Corps has leased a tract of land to a private, 
non-Indian developer. In addition, the Corps has developed the ironically-named Indian 
Memorial Recreation Area, directly adjacent to the culturally significant area. 

Ultimately, the water and land management schemes must be integrated for the 
protection of Indian remains and cultural resources. The protection oi these sites must be a 
priority of an integrated management scheme. Numerous treaties, NAGPRA and the 
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Archaeological Resources Protection Act of 1979 (16 USC 470aa-470ll) require such 
protection. The alternatives outlined in the PRDEIS fail to elevate this issue as a priority, 
thereby violating treaties and federal law. 

Finally, the COE's long term model for operation of the system purports to 
incorporate the "value" of our zincestors remains and cultural objects into a computer model 
for alternatives for system operations. This preposterous notion must be rejected. Instead, 
the COE must work in close coordination with the Tribes to identify the culturally 
significant areas, and establish models for reservoir regulations that will protect them. 

This Committee should hold the Army Corps of Engineers accountable for its on- 
going violations of NAGPRA and NHPA, in its Missouri River operations. 

These cultural resources along the Missouri River are generally located on Corps of 
Engineers-held land, above the reservoirs of the Missouri River. These lands are 
scheduled to be transferred out of federal status, under Title VI of the Omnibus and 
Emergency Appropriations Act of 1998. I urge the Committee to ensure that NAGPRA 
protections remain in place for any land that loses its federal character, under this 
provision. 

In sum, the Indian Tribes of the Missouri River basin have been substantially and 
detrimentally impacted by Corps of Engineers and Bureau of Reclamation water projects. 
The destruction of Native grave sites is perhaps the most onerous of the injuries we have 
suffered. Yet the operation of these projects, especially the Corps of Engineers' dams on 
the Missouri River, continues to unearth Native human remains and funerary objects. 
Although the Corps cooperates with repatriation, it takes no action to mitigate the damage to 
these resources in the on-going operation of these dams. The Corps Preliminary Revised 
Draft EIS for Missouri River operations, released in July, 1998, gives no indication that the 
Corps is prepared to change its "business as usual" attitude. Without doubt, urgent 
Congressional action is needed to remedy this. 

Chief Seattle explained the importance of our ancestors' graves - "To us the ashes 
of our graves are sacred and their resting place is hollowed ground." Yet one noted 
commentator, Suzan Shown Harjo has opined that, notwithstanding NAGPRA, "Native 
holy places are being desecrated and threatened to a greater extent now than at any time in 
the past." 

The Mni Sose Water Rights Coalition looks forward to working with the Senate 
Committee on Indian Affairs to ensure that we reverse this desecration. 



192 


Statement of Charles W. Murphy, Chairman 
Standing Rock Sioux Tribe 

Before the U.S. Senate Committee on Indian Af^irs 
Hearing on the Native American Graves Protection and Repatriation Act 
April 29, 1999 


Introduction 

Chairman Nighthorse Campbell and committee members, my name is Charles W. Murphy, and 
I serve as Chairman of the Standing Rock Sioux Tribe. Standing Rock is a signatory of theTreaty 
of Fort Laramie of April 29, 1868. Under the Fort Laramie Treaty, all of present-day South Dakota 
west of the Missouri River is recognized as the Great Sioux Reservation. Our present Reservation 
alon the ^^3S0UIi River in central South Dakota and North Dakota is small tract within our vast treaty 
territory. 

The Missouri’s east bank is the eastern boundary of our treaty territory. Under the Native 
American Graves Protection and Repatriation Act, all native human remains and hinery objects 
located within the Treaty boundaries are deemed to be owned by the sioux Nation, with a right of 
repatriation. 

The protection of cultural resources is a priority of the Standing Rock Sioux Tribe. We have 
estaUished the Standing Rock Tribal Historic Preservation Office, one of only a few Tribal cultural 
offices in the United Stittes that is recognized by the Secretary of the Interior as possessing the legal 
status of a State Historic Preservation Office, under the National Historic Preservation Act. 

The Standing Rock THPO is responsible for r^>atriating the human remains, fluiery objects 
and other cultural resources that have been inventoried at museums and that have been uncovered 
on the federal or Tribal lands within the Great Sioux Reservation boundaries. This has involved 
consideiable coordination with museums and federal agencies, consultation with our religious leaders, 
the transfer of remains and ceremonies for their repatriatioa We take these tasks very smously. 


Construction of Oahe Dam and Reservoir on 
the Standing Rode Indian Reservation 

In 19S8, the Coq»ofEqgineersbijfe the Oahe Dam and Reservoir, on our Reservation. This 
dranaitiraBy altefcdJheResecvatKm landscape TheMMaouriRivef,in whose wooded bottomlands 
our Tribal conuminities were located, was transfonned from a heahfay free-flowing river to a large 
reservoir. The wooded riparian area^ upon wfaiefa we leiied fin wood, fisrige, and water, were 



193 


destroyed. In Public Law 85-915, the Congress authorized tho taking by the Corps of engineers of 
56,000 acres of the most valuable land on our Reservation, for the.site of Oahe Reservoir. 

Literally overnight, the economic resources upon which we survived were destroyed. A 
wel&re economy arose, with food stamps, fuel assistance and welfiire payments replacing hunting and 
fishing, wood burning and ranching on our Reservation. Most important, perhaps, the Corps of 
Engineers failed to relocate the cemeteries in our communities. They were unearthed by Oahe 
Reservoir, and now they wash up on its shores, on federal land along the Missouri Hiver. 

Author Michael Lawson explained the suffering we have experienced, as follows - 

The shaded bottom lands provided a pleasant living environipent 
with plenty of wood, game, water and natural food resources. The 
trees along the Missouri and its tributaries were a primary source 
of fuel and lumber for the tribes and (provided protection)... from 
The ravages of winter and the scorching summer heat. The 
gathering and preserving of wild fruits arui vegetables was traditional 
facet of Plains Indian cultures. The numerous types of herbs, roots, 
berries and beans that grew in the bottom lands added bulk and 
variety to the diet, and were used for medicinal and ceremonial 
purposes. 

The wooded bottom lands also served as shelter and feeding gropnds 
for many species of wildlife, and hunting and trapping were important 
sources of food, income, and recreation for the tribes The loss of 
bottom land grazing areas crippled tribal livestock operations, once 
the primary industry on many reservations Artificial shelters hgs to 
be built to replace the natural resources of the old habitat. Stock 
raising thus became far more difficult, expensive, and risky. 

The Pick-Sloan projects damaged every aspect of reservation life. 

Abruptly the tribes lost the basis for their subsistence and had to 
develop new ways of making a living in a cash economy. The 
relocation of the agency disrupted federal and tribal services, and 
tipped The social, economic, and religious fabric of the well-integrated 
tribal life. It was especially cmerous for the Indians to excavate ^heir 
ancestors ’ remains. 

Michael M. Lawson, Dammed Indians - Pick-Sloan Plan and the Missouri River Sioux. 
University of Oklahoma Press (1982). 


The construction of the Oahe Dam on our Reservation, and the other Missouri River dams, 
is a major NAGPRA issue for the Standing Rock Sioux Tribe and the Great Sioux Nation. There 
were Indian communities at Standing Rock and all along the Missouri River in what is now South 
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Dakota. The cooatniction of the dams - and the fiuhiie of the Army to property rdocate the burial 
sites when they destroyed our oommumties, results in an abundance of Native American human 
remains, fimeraiy objects and other cultural resources associated with the Standing Rock Sioux Tribe 
and Great Sioux Nation • embedded in the banks of the Army Corps of Engineers lands above the 
Missouri River reservoirs. 

Under NAGPRA, all human remains, funerary objects and associated cultural resources 
unearthed on the approxhnately 280,000 acres of Corps of Engineers lands alor^ the Missouri River 
in South Dakota, are owned by the Great Sioux Nation, with the right of repatriation to the Tribe 
from which it is determined to have originated. 25 U.S.C. §3002. Many of these objects have 
Aiikara origins, in which case th^ are repatriated with the Three Affiliated Tribes of Fort Berthold. 

Standing Rock and our feflow North Dakota Tribes have a Memorandum of Agreement with 
the Corps of Engineers for repatriation of remains and c»lt\> ™l resources found on Corps lands in 
North Dakota. The MOA contains procedures, protocols and timelines for repatriation. It has been 
utiliMd. by the Corps of Engineers for guidance for repatriation in South Dakota, as well. The 
present-day Standing Rock Reservation is locSEted in both North Dakota and South Dakota. 

However, in 1998 the Congress gutted NAGPRA protections for Native human remains and 
cultural resources alopg the Missouri River in South Dakota. Title VI of the Omnibus Consolidated 
and Emeigency Supplemental Appropriations Act for 1999, was known as the S.D. Mitigation Act. 
This budget rider transfers up to 200,000 acres of Corps of Engineers project lands along the 
Missouri River tathe state of South Dakota. It also transfers certain Corps lands to two Indian 
Tribes, and provides federal wildlife funding to the state and two Tribes. 

This legislation seriously threatens NAGPRA righta of S tanding Rock and the Great Sioux 
Nation. It was added to the FY 1999 budget in virtual secrecy, without a hearing and without 
adequate consideration of its impacts to Lakota burial sires along the Missouri. 

The Congress seriously impacted very important rights of our Nation, under NAGPRA. I am 
asking this Conmnttee-to reconsider this issue as you develop needed amendments to NAGPRA. 


Impacts of S.D. Mitigation Act on NAGPRA 

The land to be transferred to South Dakota is presently adminis tered by the Corps of 
Engineers. It contains over 700 listed native cultural sites, most of i^ch are associated with the 
Great Sioux NatiCKL. When the federal gnvenwnefif dammed the MiswHiri human fwnflin^ 
objects and other cultural artifects layered along the banks. These objects remain protected by 
NAGPRA, as long as the land remains in the hands-of the federal government. 

The Native American Graves Protection and Repatriation Act (NAGPRA) provides for a 
stroi^ fedeniLrole in the protection of native cultural resources on federvl lands. 25 U.S.C. §3001 
et seq. Under NACH’RA, Native American human renuuns and funerary objects that are unearthed 
on federal lands, automatically aredeemed to be owned by the Tribe with vriiich they are associated. 
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There may be no intentional excavation, and inadvertent discoveries must be reported to the federal 
agency and Tribe. 25 U.S.C. §3002(c) & (d). No additional excavation or similar activity may 
resumed without full protection of the resources The objects must be immediately transferred to the 
custody of the Tribe, which is empowered to perform repatriation. 25 U. S.C. §3002(c). The federal 
land manager is responsible for enforcing this 

Similarly, under the Archaeological Resources Protection Act of 1979, 16 U.S.C. §470aa et 
seq, no person may excavate or remove native archaeological resources on federal lands, without a 
permit from the applicable federal land-manager. As with NAGPRA, the federal land manager is 
entrusted with protection of native cultural resources through the permitting process. This is 
generally designed to limit excavations by archaeologists. 

The National Historic Preservation Act requires federal agencies to limit the impacts of their 
actions onhistoric properties. 16 U.S.C. §470a et seq. This statute applies to ^Tederally assisted 
undertakings” 16 U.S.C §470f 

All Corps of Engineers activities under the current Missouri River operations constitute 
federal undertakings under the act Under 16 U.S C. §470a(d), “The Secretary (of interior). shall 

establish a program. . to assistlndian Tribes in preserving their parti cellar historic properties (and 

to do so) in such a manner as to ensure tribal values are taken into account ” Indeed, the Congress 
accepted these values as the principles underlying NAGPRA. 

South Dakota state law provides for certain historical preservation. State law prescribes 
criteria fi>t the State Historical Preservation Board in determining 'Tteritage areas ” S.D.C.L. 1-19A- 
26. These criteria include the existence of a “historic preservation plan,” accessibility of the site for 
visitors, whether the site shall “contribute to the economic wel&re of this state,” whether “it is 
identifiable to the visiting public,” etc. Id. Native values are not listed for consideration. .. 

South Dakota law confers discretion to the state-board for mitigation of cultural resources - 

The state historical society board of trustees, upon notification 
or Hetpmii nation that scientific, higfnrioal^ OT afr.haft oin gical (lat a 
including relics and specimens, is or may be adversely affected, 
s hall afiftr reasonable notice to the responsible departipent, 
institution or agency conduct or cause to be conducted a survey 
and other investigations, to recover and preserve or otherwise 
protect such data, including analysis and publication, which in its 
opinion should he recovered in the public interest. 


S.D.C.L. §1-20-23. 

Under state law, mitigation is discretionary. Under any circumstances, the infbrmatipn is 
public. Moreover- 
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All such information and objects deriving from state lands shall 
re main the property of the state and- be utilized-for s cientifi c or 
Public education purposes. . 

S.D.C.L. §1-20-25. 

Under state law , there iseo distinction between, archaeological resources and native cultural 
resources. These resources are state-owned and public dissemination of information is required. 

Under federal law, notification tathe Tribe isrequired, mitigation is mandatory and ownership 
is vested with the Tribe. 25 U.S.C §3002(c) & (d), 16 U.S.C. §470f Significantly, under federal 
law sensitive-information may bewithhekffrom disclosure- 16 U.S.C. §47Qw-3. 

Under the S.D. Mitigation Act, up to 200,000 acres of federal land are to be transferred to 
the state of Soutfr Dakota^ This, land i& outside of the present-day Reservations, which \yere 
established in the Act of March 2, 1889. However, this land is within the boundaries established for 
the Great Sioux Reservationin-ArticleZofthe 1868 Fort Laramie Treaty. Consequently, the tight 
to ownership and repatriation of remains applies to this land. 

Secfion 605(h)- of the SD. Mitigation Act provides the-“Notwithstanding any other provision 
of this Act, the following provisions of law shall apply to land transferred under this section. . 
nationalHistoricPreservatian-Act — Archaeological Protection Act... (and) Native American Graves 
Protection and Repatriation Act ” 

However, it is very unclear how this section shall he implemented. The land is tp be 
transferred to the state of South Dakota There shall be no federal land manager to monitor 
unearthing- of remains^ There shall be no federal presence whatsoever on the land. As discitssed 
above, under state law, the cultural resources on state land are deemed the property of the state. 
Without question^ at best the protections frir the Sioux Nation under NAGPRA and im pleme ntation 
of repatriation rights are serioiusly threatened 

The most insurmountable issue involves removal of the responsible federal land manager. 
Under the federal scheme that is currently in place, the federal land manager is responsible for 
determining-if there is-an excavation and- for the notification, mitigation and repatriation-requirements. 
There is no comparable sate official authorized to carry out these functions. Consequently, there is 
no way for the. Tribes to enforce their rights under federaUaw upon the state, if the land transfer is 
enacted 

Let there be na question that South Dakota law provides nowhere near the protections 
conferred by federal law on important native cultural resources South Dakota law, which shall apply 
to the transferred lands, shaltlead to the dese cration and public disse minatio n of sensitive info rmation 
about native cultural resources along the Missouri River. 

Prior tathe passage of the Mitigation Act, under NAGPBLA.the cultural resources on these 
lands that are assodated with the Great Sioux Nation, and their protection is a federal responsibility, 
implemented by the Corps of Engineers. However, the Mitigation Act provides for the transfer of this 
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land to the state of South. Dakota^ T am respectfiilly requesting the Committee on Indian. Afiairs to 
give serious consideration to the diminishment of NAGPRA protections for the Great Sioux Nation, 
contained Title VI of the 1999 Appropriations Ac^and to redress this grave ii^stice in the process 
of developing amendments to NAGPRA. 
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Oglala Sioux Tribe 

BoxH 

Pine Ridge, South Dakota 57770 
Phone; (605) 867-5821 
Fax (605)867-1373 



Testimony of Harold D. Salway 
OCU\LA SIOUX TRIBE 


Before the U.S. Senate Committee on Indian Affairs 
Hearing on the Native American Graves Protection and Repatriation Act 

April 1999 

* * * * * * * 

A" 

Chairman Nighthorse Cii%pbell and ^r^ittee 

My name is Harold D. Salwi|^. I serve as President||f the Oglala Sioux Tribe. We 
are one of Seven Council Fires of the Great Sioux Nay|U|,j^^|^lUch we have a 
rich culturaf of the most prominent eventglfewillcan history, 

such as the defeat df Cluster at the Little Big Horn, ancl^some of the saddest and 
darkest, such as the Massacre at Wounded Knee, hav#^nvolved our ancestors 
andourTribe. ^ 

^ I ' V 

Our current hom^l^d, the near^4 r^ilioi |^ criyine Ridge Indran Reservation, 
is home to some of the most va^^ cultu^^ources in America. Our 
reservation is a small part of tJh^f^eat Sioux R^i|sh/ation, recognized in the 
Treaty of Fort Laramie of Aprfl 2i(, 1 868. The Gifeat Sioux Reservation consists 
of 80 million acres from the Missouri River westward to Wyoming. The Black 
Hills of present day South Dakota was the spiritual center of our homeland and 
historically, our camps moved throughout our aboriginal homeland, resulting in 
valuable Oglala Lakota cultural resources from the Powder River in Wyoming to 
the Missouri River is what is now South Dakota. 
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NAGPRA Testimony: April 30, 1999 - Page Two. 

We rely on the rights of repatriation under the Native American Graves 
Protection and Repatriation Act (NAGPRA) to ensure that we receive repatriation 
of our ancestors remains that have been taken and confiscated by museums, 
and the protection of our ancestors’ remains throughout our aboriginal 
territory. 

The Oglala Sioux Tribe has been very active repatriating human remains and 
associated funerary objects. There has been repatriation of 43 of our 
ancestors, whose remains were disinterred and located at the Smithsonian 
Museum. We have also received 2 sets of funerary objects from the Heard 
Museum In Phoenix, Arizona. These objects were misidentified by 
archaeologists at the Heard Museum, and were being displayed as certain 
ceremonial objects, when in fact they were tools of one of our traditional 
societies, the Kit Fox Society. 

The Oglala Sioux Tribe serves as the lead project sponsor for the Mni Wiconi 
Water System, a rural water supply system serving three Indian Reservations 
and a non-Indian water district. In this capacity, we have performed Class I and 
Class II surveys of hundreds of square miles of the Great Sioux Nation, 
providing for protection and mitigation of sacred and ceremonial areas and 
cultural resources. 

The Tribe has enacted a Repatriation Ordinance, incorporating our NAGPRA 
rights and repatriation policies and procedures into Tribal law. We have 
entered into a Government-to-Government Memorandum of Agreement with the 
Cheyenne River Sioux Tribe, Rosebud Sioux Tribe and the Santee Sioux Tribe, 
for mutual cooperation and assistance in identifying Lakota remains and 
funerary objects at museums and within our 1868 Treaty boundaries. 
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As Tribal President, I am concerned with the continuing exploitation of Native 
American cultural resources. NAGPRA should be protected to ensure that 
Indian Tribes have a statutory right of first refusal upon the sale of cultural 
objeas associated with that Tribe. 

This is a very important issue for the Oglalas. Because of our prominent role in 
American history, museums and collectors throughout the world have obtained 
human remains, cultural objects and artifacts of our Tribe. NAGPRA should be 
amended to ensure that Tribes, such as the Oglalas, have a right of first refusal 
to acquire these cultural resources when they are sold or transferred. The U.S. 
Department of State should be provided authority to assist the Tribes with 
inventorying nattve cultural resources in museums and collections in foreign 
countries and provide for their repatriation. 

Significantly, however, in some respects the Oglalas have had more cooperation 
on repatriation with foreign colleaors than with museums in the United States. 
For example, a Ghost Dance shirt was recently returned to our Tribe from a 
county in Scotland, notwithstanding a legal mandate. Our cultural resources 
shall be enhanced through better education and reconciliation efforts. 

Instead, we too often suffer local ill-will on these types of Issues. The retention 
of Indian names and mascots for school and professional sports teams remains 
hurtful. Perhaps NAGPRA Amendments could authorize the Department of 
Justice, in cooperation with the Tribes, to investigate the impaas of Indian 
logos and mascots by sports teams throughout the United States. 
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As a signatory Tribe of the Fort Laramie Treaty of April 29, 1 868, we are also 
concerned with the on-going protection of cultural resources associated with 
our Tribe, but located outside of the boundaries of our current Reservation. I 
am particularly concerned with the continued applicability of NAGPRA along 
Sioux Nation aboriginal lands along the Missouri River. 

Under the 1868 Fort Laramie Treaty, Titie VI of the Omnibus Consolidated and 
Emergency Supplemental Appropriations Act for 1999, was known as the South 
Dakota Mitigation Act . This budget rider transfers up to 200,000 acres of 
Corps of Engineers project lands along the Missouri River to the state of South 
Dakota. 

This legislation seriously threatens NAGPRA rights of the Oglala Sioux Tribe and 
the Great Sioux Nation. It is unclear how human remains and cultural objects, 
associated with the Oglala Lakota that are unearthed along the Missouri River, 
shall be treated on land that is to be transferred to South Dakota under this 
amendment. 

This provision was added to the FY^l 999 budget In virtual secrecy, without a 
hearing and without adequate consideration of its impacts to Lakota burial sites 
along the Missouri. The Mitigation Act seriously impacted very important rights 
of our nation, under NAGPRA. I am asking this committee to reconsider this 
issue as you develop needed amendments to NAGPRA, 

The land to be transferred to South Dakota is presently administered by the 
Corps of Engineers. It contains over 700 listed native cultural sites, most of 
which are associated with the Great Sioux Nation and the Oglala Lakota Tribe, 
The U.S. Army established the Whetstone Agency along the Missouri River in the 
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1860's in an attempt to relocate our band away from the Powder River and 
Black Hills. Consequently, many of our ancestors are buried along the Missouri. 
When the federal government dammed the Missouri in the 1950’s, human 
remains, funerary objes and other Native American cultural artifaas layered In 
the banks above the reservoirs. These objeas remain proteaed by NACPRA, as 
long as the land along the river remains in the hands of the federal 
government. 

The Great Sioux Nation claims this land as part of the 1 868 Treaty claim. There 
is a title dispute to this land, but without question it is located within our 
aboriginal territory and NACPRA presently applies to this land. 

These protections are threatened by the transfer of this federal land to the state 
of South Dakota, contained in Title IV of the Omnibus Appropriations Act of 
October 1998. Up to 200,000 acres of land, most of it Sioux Nation Treaty 
lands shall be transferred to the state. There was no hearing on this provision; 
It was passed last year as a budget rider. There was inadequate consideration 
of Its impacts on Native American human remains and cultural resources. This 
committee should fully consider the need to re-assert full NACPRA proteaions 
on the Sioux Nation land along the Missouri River, tost under Title VI of the 
1 999 budget bill. 

Thank you very much for the opportunity to submit this testimony for the 
committee’s record on this important issue. 
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CRST Commentary 


May 14, 1999 


Senator Daniel Inouye 
Senate Indian Affairs Committee 
Washington, D.C. 

RE: NAGPRA Oversight Hearing comments. 

Dear Senator Inouye: 

The Cheyenne River Sioux Tribe is honored to provided the following commentary to the 
Honorable Senator Daniel Inouye, of Hawaii, and the Senate Indian Affairs Committee for 
review and consideration. 

Definition of "Sacred Object": 

The Tribe believes that the definition of "sacred object” as defined by the statute and 
regulatory language implementing NAGPRA is far to narrow a definition and that it fails to 
adequately serve tribal needs concerning the repatriation of objects that possess this quality. The 
experience of the Tribe in seeking to repatriate sacred objects from museums has proven in case 
after case that non-Indians lack the necessary ethnocentric cultural relevance to grasp why an 
object is sacred to our cultural group. Compounding this problem is the inability of non-Indians 
to approach repatriation from any other vantage then their own ethnocentric cultural viewpoint. 
And that is the paradox that many Indian tribes themselves must face, as their own NAGPRA 
representatives consult with museums for the return of sacred objects. 

The definition of sacred means - specific ceremonial objects which are needed by 
traditional Native American religious leaders for the practice of traditional Native American 
religions by their present day adherents. The very construction of the sentence itself - defining 
what constimtes the criteria for sacred objects ~ demonstrates just how ethnocentrically rooted in 
the non-Indian society the law itself is. The use of adjective word “specific” at the beginning of 
the sentence imposes a restrictive measure on Indian people because it hinders and oftentimes 
prevents Indians from placing many sacred objects into this category. One people's needs are 
not being served when another people attempt to define what is or is not sacred to our culture 
and, unfortunately, the wording of the definition of sacred objects drives this point home. 

The implication in the definition implies that we, Indian people, may only repatriate 
those objects that non-Indians believe are sacred to us, and not what is truly sacred to us. As 
such this forces many Indian tribes into confrontational consultations with museums. Too often 
tribal NAGPRA representatives are kept busy debunking and refitting anthropological 
interpretations of what constitutes a sacred object among their particular cultural group rather 
than simply being able to correctly identify an object and present the necessary justification for 
an objects return. The fact that museum personnel are oftentimes in possession of pre-conceived 
notions of what types of objects may or may not be sacred to any particular repatriating tribal 
group, is an unexpected circumstance of repatriation. 

Due to the sentence structure of the definition and the inclusion of the adjective 
“specific* preceding the noun “ceremonial”, Indian people are limited in identifying our sacred 
objects. The reason for that limitation pertains to die non-Indian ethnocentric perception of what 
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physically constitutes ceremonial activity. Unfortunately for Indian people, non-Indians, and 
particularly Christians, attribute ceremonial activity as being more of a shared group activity like 
going to church. Exasperating the matter is the fact that non-Indians believe in a extremely 
regimented religious dogma where anything spiritual is strictly structured and regulated by 
church officials. The sanction of a ceremonial activity, therefore, can only be done through the 
officiating church leader who is overseeing the activity. Without such a regulating official 
representing a church, Christians, on an individual basis, lack the ability and church sanction to 
label any personal spiitual expressions, physical or mental, as constituting a religious ceremony. 
Thus, the use of the term “religious leader" is also unnecessarily limiting to the Lakota 
understanding of “sacred” in this context, and its replacement by the term “practitioner” would be 
more culturally appropriate. To truly serve the tribal need and allow all Indian tribes the 
opportunity to reclaim their sacred objects remove the word "specific'* from the definition. 
Secondly, insert the following definition for the word ceremony - Ceremony is defined as any 
form of spiritual expression that is sanctioned by the particular cultural group that is 
consistent with their traditional belief system. These two changes in the language will easily 
rectify matters and contribute greatly to advancing repatriation efforts on behalf of all Indian 
people. 

Unidentified Human Remains: 


The Tribe now directs its commentary to the issue of “unassociated/unaffiliated human 
remains" which are held by and in control of the Smithsonian Institution and considered 
"unidentified.” To facilitate a satisfactory resolution to affiliating these ancestors to one or more 
cultural groups and at the same lime empowering Indian people to bring home these ancestors 
and bury their remains and set their spirits at ease is easy to accomplish. Remember that 
“cultural affiliation” does not mean that there is a physical affiliation shared between various 
cultural groups. If Indian cultural groups believe that they are related to each other because this 
is pan of their overall spiritual belief and worldview then that is a “cultural perception and 
practice” that they have a right to utilize in affiliating themselves to any human remains. And 
that is the essence of cultural affiliation. The concept of shared group identity is never based 
exclusively upon the simple physical similarities or characteristics that are shared between group 
members. Only identifying a racial affiliation is based upon shared physical characteristics, not 
cultural affiliation. True cultural affiliation to any particular group of people is based upon 
shared spiritual beliefs and language and behaviors and social practices. 

This sense of true cultural affiliation is evident in every society that ever developed 
anywhere in the world. For example, in the Old World people divided themselves off between 
each other based upon different belief systems, different languages, and different social customs. 

However, they all shared one common trait with each other regardless of whether or not they 
acknowledged their shared trait... and that is the racial factor. Everyone in the Old World was 
white. There were no black people living there. There were no yellow people living there. And 
there were no red people living there. How they determined which cultural group of people that 
they belonged to was based upon shared beliefs, a shared language, shared behaviors, and shared 
social practices. Yet here in this country it is forbidden for Indian people to claim a shared 
group identity to human remains unless it can be shown to the descend^ts of these very same 
white people that our skulls measure out in the same circumference as theirs do. 

All cultures develop, grow, reach an apex and then die out. But the single driving 
constant in that process is this. All cultures develop from a spiritual belief concerning mans 
creation and mans relationship to his fellow man revolving around this one basic “shared” 
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principle. We are all related. Why? Because we are human beings and what separates us from 
each other is never based exclusively upon what color our skin is. In this country that 
consideration only enters the equation four times and those times are colored Black, Red, Yellow 
and White. After that separation between people depends exclusively upon spiritual beliefs, the 
spoken language, acceptable behaviors and social practices. Only White people divided 
themselves off from other cultural groups along racial lines. And where racial intolerance grew 
from was based on they’re own ethnocentric spiritual beliefs that promoted religious intolerance 
and this only reinforced their racial bigotry. 

America is called the Great Melting Pot. Where people from all over the world have 
come to make a living and secure a future for their families. Every baby that is bom within the 
exterior boundaries of the United States of America is automatically a citizen of this country. 
How arrogant to assume that the Native people of this country can not tell a white man to whom 
they are related too. The irony in repatriation when any Indian tribes seeks to bring home 
ancestors for re-burial is that non-Indians overlook the obvious and most glaring evidence that all 
tribes and tribal groups have presented as the basis for making a cultural affiliation to the 
ancestors. And that is we are related to the ancestors because in our stories our ancestors tell us 
that we are. So what more do the Indian people need to prove to the white men? When an 
Indian applies for a job he or she must check a box that groups him or her with all other Indian 
people that can be found still surviving in this country. And it makes no difference to the white 
man if the Indian is Lakota, Iroquois, Salish, Navajo, Creek, Cheyenne, Cherokee, or Apache. 
To the white man we are all Indian. We are different from white people, and therefore we are 
one and the same to them. So why can’t the non-Indian give us back our ancestors? 

The paradox of being Indian in this country is best summed up in the following 
statement. Strictly from a cultural affiliation viewpoint of sharing certain cultural practices, 
behaviors, language, and similar spiritual beliefs. No one can argue against the fact that Lakota 
Indians are culturally related to Apache Indians in 1999 because we share the same culture of 
being Americans. For that matter we are now culturally related to every color of persons living 
in this country. The funny thing is though, my cranium, does not measure the same as that of an 
Apache. 

I am, 

/S'/ 

Sebastian (Bronco) LeBeau 
Preservation Officer 
Cheyenne River Sioux Tribe 
PO Box 590 

Eagle Bune, South Dakota 57625 
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Fine American Indian Art 


including a Collection of Miniature Baskets from a Promment West Coast Cultural Institution ^ 
jf^n important group of Plains beadwork and regalia, from a Northeastern Educational Institution^ 


Pre-HLstoric Southwest Pottery and a Lakota Pictographic Muslin, sold by the Order of the Board of 
Trustees of the Art Institute of Chic^o with proceeds to benefit the Acquisitions Fund 


Another Lakota Pictographic Muslin from the Walker Art Center with Proceeds to Benefit the Archives 
Initiative 


A group of Pueblo pottery and a Northern Plains shirt from Girard College 

A Tlingit Copper Rattle, Woodlands Ball -Head Club and other objects from the Collection of Jay C teff 

Two Rare Old Bering Sea Eskimo Ivory Heads and a group of Pre-Historic Eskimo Ivory Objects from a 
Private Collection 


An early Pair of Huron Moosehair- Embroidered Moccasins from an English Private Collection 


and Various Owners 


Sale 6853 Auctiont Tucsday, May 21, 1996 at 10:15 am and 2pm 

AbaantM Bids 

This catalogue may be referred to as 6853 "Hickox” 

Fax for bids only: (212) 606-7016 


Exhibition 

Catalogue 

Friday, May 17 

$23 at the gallery, $29 by mail. 

10 am to 5 pm 

$37 overseas 

Saturday, May 18 

Cover Illustrations 

JO am to 5 pm 

Sunday, May 19 

Front: Lots 84 and 85 

Back: Lot 218 

I pm to 5 pm 

Monday, May 20 

JO am to 3 pm 

V^iam F. Ruprecht, Pnncipal Auctioneer, 
License No. 0794917 
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Ptvperfy of a I^vaU Caiieclor 


A of Metif'Sioux Boded Hide Half Legging each 
thread sewn in numerous opaque and innsluccni sGlidei of 
glass ^adwork against a blackened hide grouna with a 
culumnVr st)'lixed foliate elements, centering a wr of con- 
fronted krds, trimmed with printed calico clow; remains 
of silk rit»M edging. Lraglfu IPUin. (44.! tm} J 

Cf IVnnr). cl J 

^$2,000-2,500 


Pnperty oj a Jtney Pnvaie CtAUcUnj 

□ 165 

A l^r of Plain^ Beaded Hide C^monial Moccasins, 
each ftnel) sincvAsewn in dark bloe, greasy yellow and 
translucent red aU green again^ a white lazy-siiichcd 
glass bead groiina with twV/d confronted triangles 
around the fool, ter1|accd triantfcs encircling the ankle, a 
light blue Held enclmng lercMed diagonal bars on ihc 
sole; tin cone and re\ hnrscnir pendants on the forked 
longues, (rimmed witlkrcdyrotton doth. Ltngtks lO’h in 
(26.7 m.) 

' ’ $2,000-3,000 

Stt i/lio/raiian in ro/or plati^taUi ivl 145 


O 166 

A Pair of Southe^ Plains B^ded and Fnnged Hide 
Moccasins, each ^ih hard sole aw glass bead work overall, 
a row of iin-eon^aulcni against kred-dyed ground along 
the top, Dankem with a pair of cr^es against a green 
ground; black dotton citiih trim on Ine ankles. Length lO'lt 
i.( 26 fm) * ' 

$2,000-3,000 

Str Must ratlin in cuht plate ivtth lot 145 


PmptTtJoJ a New York Pnvalt Collector 

□ 1^ 

A Kir of Plains Beaded Hide MoccasinsX probably 
Ch^enne, each with hard sole, vertical heel tarn and 
d^wsinng through ihr high culT, dcevraicd wi|\ yrlliru 
ichre pigmcni, flnelv smew sewn in while, yello^pmk. 
^ari. blue and translucent red, and cobalt blue gla^sced 
/beads, with a rectangular element containing a Ma\ese 
^ cross and bar design Lengths 9V: in (24 I cm.) 

$2,500-3,5 

1 See Mnstration in nlor plate with lot 1 45 

.1 pale Properly of a Northeastern £durafionn/ /ruiilution 

.nadrs 

‘enges ♦ □ 16h 

ic iMr- An Important Plateau Man's Beaded and Fringed Hide 
louble Mbir Shirt, Pine l> -tanned, of poncho form with open sides 
and partially sewn sleeves, decorated to the rnidscclion 
-t,0UU with black pigment, overlaid across the shoulders and 
di>wn each arm vtiih hulTalti hide strips, each sinew sewn in 
tiny glass seed beads in yelhiw', green, pink and three 
shades of blue against a light blue Hal bead ground, with a 
sparse pattern of reetangular panels enclosing crass-like 
mulifs formed by a checkered design, reel angular bibs on 



against red-dyH hide grounds, decorated with rows of 
quill-wrap^d human hair pendants, additional pendants 
animal fur wrapped on twisted cotton cord 
and^^ with smew and human hair, and lws> of pale 
(«•« Plafcd). the fringe eui shorter 
along the ^dcs and hem, longer on the sleeves and on the 
calendcd flaps showing iraces of for; traces ol feathers 
smew seams WW/A acms the arms 65‘h in. (1.66 n.) 

PnseeHaKe: 

Presented by General R S. Mackenzie to General HW 
ncid of Emerson Albee in the 

iS-e" r - riE,"® rsoa 

«7h Hisiofiat Soco;.- 

^ihlhc nufor p,irl uT ho cuflrclwn of Indian relics The Cauiain 
a pro«n.«nl p,n in ihr Indian Wan and al ..m: limr «iu a fcl- 
T*" j bicr known as Butkilii Bill TTw locml- 
>h.p ,n, ,hr fn^iK-r lasi„J a lifrome and mam of ih, art 

rcmindrrs orwuncs which rlaBcJ> irninni ihe 4w> men " 

<n UI67 and laU r 

wrd a l4Afi^q»niaaJ M«bJ qI* Hnnnr m Ununn aW* ItfW. #fjr jgi 
2J«ih, l»,9. in 

i-liich he allackfd Miih iitn men a fotcr uTckven lodiani, droiv ihem 



the neck stitched with linear designs in while glass beads 
against red-dyed hide grounds, decorated with rows of 
quill-wrapped human hair pendants, additional pendants 
of worn white animal fur wrapped on twisted cotton cord 
and bound with smew and human hair, and two ol pale 
blue-dyed horsehair (one plaited), the fringe rut shorter 
along the sides and hem, longer on the sleeves and on the 
extended flaps showing traces of fur; traces ol feathers, 
sinew scams. Width aenu th< ami 65‘(;in. (1.66 m.) 

Pmvenanct' 

Presented b>' General R.S. Mackenzie to General HW 
Lawton and given to Captain George Emerson AIbcc m the 
field of battle. 

The preaeni loi and numbers It 7- 1 19, 169-173, 277, 2m and 3H1 , wen. 
(ollecictl bv Geonre EmcrKMi Albec. pmbabh before 1670, and dsinai- 
td In his wdon bclwTCn 1930 and 1930 An enir> in a local biilleliti 
(Orlobcr, 1930) alaies ihc roltsmSng- “Mrs. Fredneka Si rung Albie, has 
already given the College a rrwilu I ionary muskel, now m ibr Alumni 
R(wm, which was pan of the valuable colleiiion of guns, pikes and 
Indian relics belonging to her tale husband. Captain Geotge Hmcisnn 
Albec Capiam Albec presented the Connecticut Historical Socwiy 
wiih the major pari of his cullection of Indian relirs The Captain 
plavcd a prominent pan in the Indian Wars and at one lime was a fel- 
low scout with William Ctxly, laier known as Buffalo Bill The fncml- 
sliip formed on ihe frontier lasied a lifetime and mans iil the ri lies arc 
rcmindt rs of stones which cliBeiv eonneci the two mt n " 

George C. .Mbet |omid ihi Vml.d "sial.s Infaiilrs in IKI »7 .mil Lll< r 
ntos.d .1 fongr.ss,on.il M.d.il ol Honor inj.iiiiun nl 1 H‘II li.r .111 
oil iilent whiih osi urred ai Br.i/iis River Ti sas Oiiiibir JIJili m 

whieli hi ‘"atlaiLid wilh two mt n a font of i J« vi n Imii.ins ilrovi ihi m 


Irom the hills, and rccnnnoiiered the country beyond” In a lelltr to 
ihi Cmeral of ihe U i> Army dated June 1st, 1916, Albec (the riund 
C'.ipiain, US Army) corrected the mlurmaliun staling thai ihelnei- 
ileni occurred in .September, 1869 while he was m command of deiaih- 
mentv from “B" and “E”, 9th Cavalry with an expedition mmmanded 
bv C'a|ii3m Henry Carroll He conlinues in the lellir to slate the fol- 
lowing “CLn JJ Reynolds commanding Dept of Texas under date of 
Jan 24, 1872, said that I had been especially conspicuous for the num- 
ber ol Indian expeditions in which 1 had been engaged, later on in 
1874, when ihe Comanches, Kiiiw-as and southern Chevennes broke 
nut and Gen Macken/ies expedition was being organized I wa» m 
Wisconsin on sick leave of absenie, bul 1 volunteered, and as I was so 
biiniliar with the region in which the expcdilion was 10 operate m\ ser- 
vices were accepted by Gen Augur and 1 joined General Mackenzie ai 
1 on Concho, and was nor vnlh him during ihe six months consumed bv 
his movements, a portion of the lime in command of his Indian Scouts, 
■ind was several times under fire in actual eon I act wiih the cncniv ” 

In another letter, dated Scplernbcr, 1908, he slates ihe following “I 
v^as v,iih ihe e\|xidition against Comanihes and Kjowa-s m ihc Slaked 
Plains 111 September 1869, and reieived a Brevet for gallanirv in ihe 
aci ion uf September 16tli, 1869 I vias with the Expcdii ions against ihi 
Comanches and Kiowas in the .Siakid Plains in October 1869 .mil 
rici ivi’d a Medal of honor lor distinguished gallanirv in the iwt> actions 
ol Otober 28lh and 29lh, 1869 I hc lirsl exjiedition wxs commanded 
bv Capi am Henry Carroll. 9lh Cjvalrv and second cxpedii ion was e<,m- 
manded bv Major John M Bacon, 9th Cavain I was also with Gen . 
R S Matkenzies Cxpcdiiinn againsi Comanelies, Kiowa* and southern 
C^hcveimcs in ihe Stakes Plains during ihe winli r ol 1874 and 1873 
"I lie PosI records ol Tori Clark and horl Cunchii lor IH68-I87I vvuidil 
]iri>lj.iblv sh(iw lhai during thus* vi .irs 1 nsik pari m maiiv snialkr 
stoiiis besidi s ihiisi alxivi s|h 1 il'u d " 


$6(I,00(1-0<»,IK»0 
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□ 169 

A Ptaiiu Cloth and Hid« Dance Headdress, composed of 
^ a hide cap, decorated with yellow ochre pigment on the 
interior, a pair of red and black-painted animal horns 
secured lo the sides, and white and bright blue glass bead- 
work on the headband, and long trailer behind, composed 
of a hide panel ornamented with green pigment, and a 
panel of r^ wool trade cloth, rows of cut and full Uack 
feat hers applied overall. Gtealest Ungti 36 is. (9L4 cm.) 


Procenaiue 

Presented by H W Lawton to George Emerson Albee (sec 
lot 138) 

18,000-12,000 


□ 170 

^ An Plains Cloth and Hide Dance Headdress, composed 
of a coarse hide cap, overlaid on the front with a hide head- 
band, sinew sew’n with a bar and zigzag pattern in white 
and dark blue glass beads, a pair of oversized steerhorns 
secured at the sides, a cluster of feathers and dyed horse- 
hair on the crown, a hide “trailer” panel attached behind, 
overlaid with a (recycled?) panel of red iradccioth with 
remains of silk ribbon apptiqu^, decorated with tong tufts 
of gray and purple-dyed horsehair. AppmxtmeU length 34 in. 
(36.4 cm.) 

Ptirvenance: 

Collected by George Emerson AJbee (see lot 138) 

$7,000-9,000 


□ 171 

^ A Southern Plains Hide Dance Headdress, decorated 
with a beaded headband, sinew sewn in white and yellou' 
over a deep blue glass bead ground, with a circle and zigzag 
pattern, a surmounted pair of carved wood horns at each 
side, one side painted in black, the other in dark green, and 
short strips of furred hide (much of the fur worn away) 
overall on the head, trimmed with a row of long white ani- 
mal fur pendants wrapped with red tradeckrih along the 
back, surmounted by a tapering parflcchc crest, possibly a 
later addition, sinew sewn with similar imagery in white 
against a bright blue background, a raw of eagle feathers 
inserted along the top, (now removed); ochre pigment on 
the cap, green pigment on the crest, native repairs. 
ApfnximaU length with pendants 22'h in. (57.2 cm.) 

Pmetnaswe: 

Collected by George Emerson Albee (sec lot 138) 

$6,000-9,000 
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♦ □ )73 

An Unusual Southern Plains Fringed Hide Jacket, in an 
clongaled style, composed of numerous panels of finely 
tanned skin thread-sewn together, decorated with a sparse 
area of glass bcadwork stitched in an atypical diagonal 
si\le at the back, trimmed with numerous panels ofrineK- 
cut fringe, much of it twisted, and rows of tin cone “rat- 
tlers”, a series of domed metal buttons at the front for clo- 
sure, remains of red mineral pigment, black pigment above 
the hem, cloth lining on the slecscs Length 32' h in. (82.6 
cm) 


173 


♦ □ 172 

A Small Plains Dance Ornament, in the form of a breast- 
plate, composed of iwo columns of finely cars-ed while 
5tonc(?) tubular pendants, strung horizontal]) between 
three thick hide strips, trimmed with cylindrical blue glass 
beads, hide fringe along the perimeter, twisted hide at the 
neck Length 9Vnn (25.1 cm.) 

Pmveneiue- 

Collected by George Emerson Albce (see lot 168) A label 
accompanying this piece attributes it as Comanche, 
“Captured on Brazos River, Texas, October. 29, 1869”. 


Provenance' 

Collected by George Emerson Albce (see lot 168) 

$6,000-9,000 

^MO oF LU 

XSf Arizona Private Collector 
n 17+ 

A Sioux PictortaT'fi^^ed Hide Child’s Vest, sin^A^scwn 
in green, yellow, twos!h«(|cs of blue and trapaKfccni red 
against a white lazy 5tilchc^hg{u3 bead grpdlid, with pairs 
of American flags on the fronipMeU^^f^rs of tipis in the 
lower fields, five-point cd stars wpo^fel bead centers on 
the shoulders, the reverse dpewated wHJja pair of con- 
fronted equestrian rigm«<|‘'^3sibly countlh^coup, one 
wearing a trailer bpcdic^l and holding a fcathcFad lance, 
aiming his bow^rflo arrow at the other, a trio orhorsH,and 
a dead wauadr in the foreground, a series of horseshoed 
the lej^field, a blue border of small rectangles overall;^ 
b^^d^ button for closure Length !3'hin. (34.3cm) 

$12,000-13,000 
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etc 


''^/INNf WAIIVI- 


Suite 300 
2000 S College Ave 
Fori Collins, Colorado, 80525 

Telephone (870) 400 ■ 5000 
Facsimile . (970) 490 - 2300 
e-mail Igts^innovativege com 


€«f< witA » ifM9H ... 

May 4, 1999 

Senator Ben Night Horse Campbell 
Chairman, 

Senate Committee on Indian Afteirs 
838 Hart Senate Building 
Washington. DC 20510 

Re: Oversight Hearing, Implementation of NAGPA 

Dear Senator Night Horse Campbell, 

HauKolal 

As a quick introduction and purpose of this letter, I am Jhon Goes In Center, an enrolled member of the 
Oglala Lakota Nation Presently, I am in the private sector of business as well as being significantly 
involved with NAGPRA issues I am on the Board of Trustees at the Denver Art Museum and have been 
professionally and personally Involved with the implementation of NAGPRA A unique blend has taken 
shape as a result of my involvement and therefore I am submitting a proven concept that meets the spirit 
of NAGPA Hopefully you can consider this concept that will be of importance in your assessment of 
where NAGPRA is and what can assist the processes of NAGPRA 



The enclosed information is a formal paper that has been formally presented at the Museum Computer 
Network Conference in Santa Monica last September as vrall as most recently at a world renowned 
Geographic Information Systems Symposium called GIS'99 in Vancouver, British Columbia, Canada 
Interesting enough, my close colleague and co-author, Mr Bryan Marozas, an enrolled member of the 
Bad River Band of Ojibway, presented this concept to the National Review Committee dunng the Sante 
Fe NAGRPA National Review Committee meetings last December. Shortly there after I presented this 
concept to Dr Timothy McKeown of the National Park Service in Washin^on McKeown’s comments 
were that he liked the concept and application and that the Park Service would implement it if rt became a 
recommendation of the National Review Committee Therefore, I do believe this application provides a 
solution for the repatriation of Culturally Unidentified human remains. As we both know, this issue is in 
the forefront of what the Native people are most concerned with in the context of NAGPRA In all 
instances, this concept has been reviewed by museum professionals and Native practitioners of 
NAGPRA and is well received. We will be presanbng this concept again at the American Association of 
State and Local Histoncal Society's Annual Meeting m Baltimore this coming September Also. I reference 
Ms Barbara Sutteer, the Native American Liaison for the National Park Service She too sees the 
relevance of this concept 


This concept was borne out of a perception of actual needs and perceptions that leans toward the side of 
Natnre people’s concepts of synthesizing cultural data This also shows how museum information can be 
better presented in a format that identifies a sense of cultural affiliation through geography while making 
their data more accessible to researchers and the general public Perhaps this conce^ will stand to 
make a point as well to keep m place the references to Native geography that the proposed amendments 
to NAGPRA that are being overlooked. I have highlighted for your convenience key phrases for your 
perusal of the formal paper. Our addresses are attached to the concept paper and we stand ready to talk 
further with you 


Sincerely, 

56-849 



Responsible Implementation and Appheadem o/ G/S Techne^ogy 
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Use of CIS in 
Cultural Issues 


Thirteenth 

Annual 

Conference 

on Geographic 

Information 

Systems 
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Vancouver 


The Role of Spatial 
Information in the 
Assessment of Cultural 
Affiliation 


Manas, Bryan A„ GIS Cooidinator, BIA - Albuqusrque Area Office, RO. Box 
26567. Albuquerque. New Menco 67125, USA. Phone: (505) 786 3334, Fax: 
(505) 766 1453, e-maU bryan_marozasOrnalLbla.oov 

Qoee In Center, ,ttion, Pre8idant,lnnovatlve QIS Solution. Inc^ Suita 300, 2000 
S. CoHage Ave., Fort Colllna. Colorado 80525, USA, Phone: (S70) 480 5900, 

Fax: (9709 490 2300, e^mali: JgtcOInnovatlvegiBXom 




ospect cf ihe “Access to Ammcas" project discusses the occesstbthty and shar- 
tug of ittformaiion rrle\-ani to ike Name American Graves Proteciion and ftepatrianon Act 
(NAGFHA) In support of fAu effort, ths pqprr addresses a set cf itfforwatnsn that u aioilable, 
yet seldom used, bv the cuUund hentape information CMrunivitrv It is the prtnuse of this pqwr 
that spatial irfomiaiioii can be laihzed to assist in the assessment tff cultural i^liaiion Since 
kianan remains and associated fimerary anffacts can he gethreferenced. it is frasiNe ikat ancil- 
lary sets of spatial information, suck as ahongtnal teminries, reservation houndanes and cul- 
lural eivni sites, ma\ be utilized to discover a relaiionskip henveen unideniified human remains, 
funerary artifacts and cultural t^liaiion 


Introduction 


Determiniiig the culluiaJ afliliaiion of 
prchieoiK lenutiH is onen t difficult task 
for both archacologisb and Indiin people. 
Anrhaeologins iUien^H to idemiry cultural 
•ffilution based upon geopaphic location 
and the comeni of the aidiaeokigical lecoid 
Tnb^ pcDpir trace ancestry through oral 
mfoiTnaiion about occupancy and moveinent 
tlooughout a terniofy In an atiempt to help 
both aithaeologtsis and Indian Tnhes/Naitve 
Hamiian Organiaatnns lo wort log^bcr. 

lh» paper will 



The rote of spatial inforniation in NAG- 
PRA procedures seems to be under-empha- 
sucd and remains unexplored even though 
Section ‘'[nvcniory for Humui Remains 
and Assoctssed Funerary Objects." calls for a 
detenntnation of geographic and cuhuni 
affiliatioa Museum invcMory lists often pro- 
vnJe only a geographic reference for human 
remains as a Caiiesian coordinate, reference 


to a Towiuhip and Range gnd. a provenience 
or a State. In this fomui the lists of geo- 
graphic references provided to Indian Tnbes 
and Native Hawaiian organizations for 
unknown human remains are of limited uuli- 
ty and will not enoUe a Tnbal community to 
mike a deierminaiion of culluial affiliation. 
However, the geographic refe ren ces for 
unknown human reniams do hove utility and 
cultural relevance when they are placed on a 
mop and associated with geographic refer- 
ence features wch as abonginsl lermory, 
reservation houndanes and cuhural evein 
sues. When the geographic locations of 
human icmsins are deKvered to a Tnboi com- 
munity in map fotiiui. die Tnbal connnuniiy 
has s valuable set of funcuonal data which 
can be used to place the locaiian of (he 
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Ii seems logical lhal maps of ongmally occupied lands or 
abonginal icniionea should be a necessary part of bunal site 
prasecuon and the repamation human remains and funervy 
ol^ts. In fact, the coUeoioit. display and analyus of the (bUow- 
mg types of relevam spoiiaJ informaiion could signi/icaniJy aid 
■he enine psocess of assessing cultural affiliation. 

• Tnbal aboriginal lemiOTtes (including' mduional land use 
areas, ongmally occupied lands. hisiorK resoorcc use areas); 

• Tnbal ceded lands (includmg; dclineaiion and quanuncaiion 
of laruls taken and deluieauon quaniincauon of off-iescrva- 
iion lesouices), 

• Reservation boundanes. 

• Reservation land owneishipAenure; 

• Federal (including NaiionaJ Park boundane$).Staie. County 
and Municipal administrative boundanes; 

> Histone iTta]» piepaied by Indian people. 

• lYeaiies, 

• Oral histones. 

• Census lecoids; 

• Archaeological sues. 

> On and off reservation traditional land use and resource har- 
vesting locations, and 

• Significant event sites, i.e , shnnes, battlefields. 

Each of these sources of spatial infoimation can be used to 
assess or establish spatial relationships between unclaimed 
human remains and tnbal communities. 

Spatially Assistad EUtnographic Research 

The efficiency of the entire NACPRA process would be 
improved if the above types of spatial informaiion weie collected 
and used lo supplemem the ethnographic research required to 
assess cultural afTiliaiion. Since human remains and associated 
amfacis can be geo-iefcrcnccd to a leaJ world cooidmaie system 
(i e., UTM or Slate Planet, it is possible that basic cartographic 
overlay methods can be utilized to examine the relationship 
between the locaiitm of the human remains and other relevant 
geographic features such as abonginal temiones. reservation 
boundaries, etc For example, a basic map overlay operation may 
allow a tnbal communiiy lo discover that unknown human 
remains fall within a mapped abonginal temiory or a reservation 
boundary or wiihin a certain proximity lo a cultural event site 
The tools to faciliuie the map overlay process and conduct prox- 
imity analysis can conveniently be found in Geographic 
Infonnaiion Systems (G1S> which can inventory, manage and 
analyze many disparate types of spatui mfomiaiion 

As a case m point, the authors developed a GIS applicaiion 
designed to use abonginal icmioncs m the determination of cul- 
tural affiliation for unknown human remains The pmni<K: of the 
application is that the simple canographic overlay prcxress of dis- 
playing the locations of IninaJs without a cultunil affiliation, with 
judicially determined abonginal boundanes. would allow tnbal 
and academic researchers to make an iniual dcteiminaiion of 
poMiblc cultural affiliation To demonttraie this process, 
unknown bunal sues ihai had easting and northing coordinates in 
UTM projcaion zone 12 and zone 13 were selected from the 
ARGUS database of the Colorado Hisioncal Society (CHS). 
Office of Archaeology and Histone Preservation The ARGUS 
file IS not in a fixed field fonnai. Although the file is comma 
delimited, there are numerous textual comments filling most of 


GcoSsliitians: Inte^jrffting Our ^/ioricl 

the colimiu. Tbua, CHS staff were required to perfbno several 
processing steps u> produce a simple ASCII ffle coruaining the 
site idenuficatxtn nurtiberi and geogr^c <x,y) coor din at e s for 
the atikDown bunal ktcations. 

After the authors received the ASCII file, addiuonal editing 
steps were required to produce a file acoeprable for use with the 
Arc/Info GIS software The result of (bis expeneoce led to (he 
lealizanon that there is ■ need for museum database sundardiza- 
uon as well as a roquHoment for a flexible dua managenieni 
environmcni which aiablcs SQL Amnioiu on museum daahas- 
cs 

Usmg (he Aic/Info GIS software, the site identification num- 
bers. easungs and northings for each file record were used to 
generate two poim layers in the GIS The pouu layer ra UTM 
ame 12 and the potiti layer in UTM zone 13 were then projected 
to (he AJbers Equal Area projection and appended imo a smgle 
layer Next, the pouits were displayed wuh the boundanes of the 
west-central United States in (be Alben Equal Area projecoon. 
The source for the boundaries is the United States 
Geological Survey (USGS) 1 .2,(X)0,000 scale Digital Line 
Graph 

Basically, this is a simple map overlay operauon which 
allows the tnbal community to idenufy in which state the 
unknown bunals are located. Since the source for the pomis was 
the State of Colorado, n was not surpnsing for all the points to 
fall within the stare line However, (his operation might be valu- 
able for files from museum collections in which a state or 
provuKC IS unknown 

Next, the points and store boundanes were displayed with a 
polygon layer delineaimg the "Judicially Established Indian 
Land Area" The 1 2,000,0(K) scale USGS source map deluieat- 
utg exclusive tnbul land occupancy adjudicated by ihc Indian 
aaims Commission (ICC) as of 1978 was automated and 
inserted into a GIS by the Bureau of Indian Affairs Geographic 
Data Service Center. Lakewood. Colorado. The layer is in die 
Albers Equal Area projection, and each polygon contains ibe fol- 
lowing aitnbuM information. Claim Nome (Tnbe/Band), Owirers 
(Tnb(^and).[CC Dockei number. Indian Title dale and ICC 
citation 

Aboriginal Territory Identified by the 
Indian Claims Commlsafon 

The aboriginal lemiory boundanes used m ihis example 
delineate areas of "Indian Title” adjudicated dunng die Indian 
Gaims Commission (ICC). The Indian Gaims Ccunmission 
operated between 1946 and 1978 and received all claims which 
sought compensation for lost title lands. However, for a tnbe to 
obtain compensation, they hod to prove "Indian Tide.” Indian 
title "refers to the possessory right of an Indian tnbe to occupy 
and use the area of land ti has iradiiionally used” (Yarborough 
1978, p 128) 

The geographic area of Indian iiile was reconsirucicd in the 
ICC by combining lesiimony from witnesses such as ethnologtsis 
and archaeo)ogisis who presented evidence which helped estab- 
lish extent, length and type of land use Thus, the coun nunufac- 
luied Indian tide (areas of indigenous occupancy) During the 
ICC process a boundary had lo be established and exclusive land 
use zones chaned on a map so ihai areas could be calculated. 
Interestingly, the boundanes had to documeni exclusive occupan- 
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Tbinesnth AnniiMl Symposiun: cmi Gcogr^ipHIc Innii'ination Systems 



\j cn i Mi J e wiili « uibe’t me itarigmil lerrMO' 
■ be oaondend la be I Eiir qifimiiiiMMa 



xaiFipac I »« jKib« aiBeaf dieaalciiDwit burul 
lotMiom ia Coiorado Ml whwi <be liwrigwl mnwry of the 
CheyeBae ad AnpifcD TVibet. When the loauDos of these 
h — w W Mi a f pteert a graphic fonn end du p fa jrtd wdb 

Anfiilio 'Hfte as npiity ml 



■B lenaiui. die l uuaei en Bvemory daiabaan 
oiler few duet for adliaal affiliatKin. For eun^. the nie doc- 
ianwa banal kmian 5DAI05, m die 
Oqwe / Aiipabo abongiaBl icnwiy, Mfe wufi es cultural affilia- 


nm dw map overlay ptooc M to ideMify 
mu M TU of nKrtai. die iiie MfentiTication num- 
10 b e gi n die p mom of aeardtng for addiuonal 


In dni case. Bring the map owerlay process to make die mnial 
• of cnhonl aflUiMMM ar CbeyenDc/Anpaho 
il s^ipon fora 

OKycnnefAi^rim ctitanl affOiMnn could be established by 
g die ^pmiri pranimiiy of the horaan itmams lo 

is ideiitiricd in the aicliaeolog- 
kal mead or mher cataral evcM apics. 

B lo a laefc of infonMlioa on colnnal affilntion, 

B leuMds ofeea bdi g r ani a pli i c coonfanaies which can be 
■ed ID (dace aataown banal Iwarioui wiihio an abongmal tcT' 
p overlay p 

s(«,y> 

d Irian dri OIS AKCU5 fifes. The reaauung 
lOMada in fee CHS ARCUS fifea entacr do not have geognphK 
eoanlman or dri donam lanaai provided geographic location 
i^nmriiaBmiuaBofagndtKfeRacesynenKije.. Tbwnships, 
Ranges and Scaioail. Obvaanly. ii b diRiculi to deliiK the pon- 
trin of a pona uriag a grid icfemce system. However. Public 
Laad Smvey grab cm he ovutaa] wnh aboriginal loniory 

a ifaoK mfenown bunal locamns. RfeiaifKd by 
e and Secncai, can be conehicd with 

Oeariy. fee la^ of cafenml ritSimai and geographic icfer- 
e loihe dcser- 
L However, m effoR to sMdardizc 
B will do much to 
f cultural afHIwioa 
C^Dc unueiHB datahaaes ae aiandaiducd. the aonbute infer- 



tiMiinvi in ihe CIS can alao be For example, mfonna- 

tan on ihe culUBal alGliaaon of human renaiDS can be added lo 
fee map graphic provided to fee Tribal ooRanunny. lo R^ae I. 
two seta of taamn icmama fell wiihm the Nav^io rixmgmal rir> 
nioey. For ifaeae nics fee calinni afBliaiwn haa abeaefy been 
deternuned to be prehtaianc Puebla. If die known colttail alfilia- 
bon was added to die map or die feanac afeihiae table for a GIS 
layer, fee uuliiy of fee map for Tribal ooromunitics would be 
uacaaed. 

Abori^a! Tanftoiies Ra^finad by 
Amancan Indian Tdbaa 

The process aaUined above aboold only be consiifered for uae 
m making an initial derirminaiioa of cahural affiliatKm. Of 
courae. addiiional lescaid i wdl have lo be caodocted to onfeenti- 
cme cnliural affUiaiion. If Tribes. Maaeumt and Govemmeni 
agencies wish to use fee methodology ouilined above to assist m 
detanunwg ite culnml aSUiauan of laiknown bunal sacs, they 
nam take uao ctnsidasaioa the feci feat fee bouudanes of abo> 
T^aial lemicaies maoufecnxed by the ICC and dehnemed tn the 
1978 "Indian Lmd Aios Judioally EstaMishetT map are only a 
feir ap p rox B iw iton of fee iborTginal lemiaries pere e wed by 
tnbes. As noted by Imre Suuoii, only rarely did die boundaries of 
-adjudicaicd claims coincide wife those of liibal claim areas'* 
(Sutum 1983. p 129). 

For some Tnbes, fee 1978 "Indian Land Areas JudiciBlIy 
Eitablisheir map cannot be used at all be ca u se the Tribe did not 
receive an adjudicauan of then- ongtnal oocigiancy area. For 
example, in Rgure I, efeven of the Colorado burial locations fall 
u> rei ana feat appears to be fee abmif mal tenilory of fee Uie. 
However, acconjing to die ICC. the area labeled as Ulc did noi 
receive an “adjudicaisoo of onginal occupancy" (Yarborough, 
1978, Map legendt Research reveals feat the Southern Uie clam? 
was "dismissed wife pic|udice" because die care bad been set- 
lied elsewhere. Thus, fee area shaded as Uie w Rgure I was nn 
adjudicated to any tnbe. Smoe many of fee* unknown bunal 
locaiKNis would realuncally be within the riMngmal lemiory of 
fee Uie, as well as many other Tribes, the process of overlaying 
bunaJ locations should be ooreinued one step fiiffeer by re-delin- 
eaiing and aiBomaimg. for msertion into a CIS. mbally defined 
versiont of abonginal teinicnes. Since the ICC did not define 
"JuriKially Established Indian Land Areas" for fee Soufeem Ute 
and Uie Mounioui UK, the Tribes cannot re-delineute feeu' obo- 
ngiful lemiones Nevenhelcss. it a possible for ihe Uk Tnbes 
to define abonginal lemtones as they see (il 

Rather thui making decisions based upon the ooun coiunved 
boundaries of the “Judicially EsiaWiriwd Indian Laid Areas." 
Tnbes larve the opportunity to re-delioeae afaongtnal tetnimies 
from fecir own perspective, impoftanily, fee ability of fee CIS to 
overlay ond intersea dispame dau scis will benefit Tribes in 
fecjr endeavors to re-delineari abonginal lemtones. 

Re-delineaiion of obongmal lemtoty boundary Imes may 
begin wife mapping: a.) event sites related through oral histones; 
blwateishedi; and c.) extent of traditional resource use areas. 
Mapputg may also uiclude inframaiion obtained from hmorK 
maps or fee iniegralion of fee boundary lines presented by efeno- 
gnpbeis os tesnmony m fee ICC before the coun-adjusted 
boundary lines 

As kng as all the different boundary lutes ore adjusrid to a 
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GIS, dK boundm cao he «^i)qi«d aid ofwoWd wMi a 
er, or (Mriml widi lagutec DOliauaii BMWS. Ilireifh ■ ooraiHn 
live aalyw pnioen, dK imilacBtl boonday cat be *m«an 
Afta a mfcfined abongaal nriiaiy hM beea agned 10 . da 



0 pmbafaly naidl a a variecy of dill!e»> bountey Una. 

a new bouodaiy laai win oand beygad da ICC 


LaalAiea'’afaitaBTnba.T1na.da|Hoocnodifcfinngarie- 
d be of aaaai a iDDa Dibe 

oa amaty. A iribally 
smnUbeapociaBy 
oidc^ a deamuniog wlacb iriba haw affibaDon wiA or raapoo' 
fiiiiiiai fabunalaatoradunl ianamiwcd^>>ones.Agim. 
the Maas of da CIS a Qwl^r daparae daa aea would allow 
Tiiba a vnualitt and meawK da owridp berwen tnbgdly 


It u mponam a aocc tba ae nac rrMa ni eaabIWad for 
aooa Thba ac not widwi dair own riaripnal aniarics. In 
daae caaa a nay be helj^ a owerfor leaervadon boondaria 
widi da kaaion of laknown bnnaa leeoaiia. Slab owertaya 
wUlbeioponaiMfbreaabliding lapowibilnas and proacob 
^as taufiaa icmaai located in one Tlibe’i aborigwal anian^ 
are fowid on anodar IVibe'i Reaermioa. 

Ahtaongh da exan^de di^daynd in Rgnc I doaoniDna- 
ma andi a comridnac, it a poeable, fcr exaoqde, dat 
uHtnown hunan lenaaua can be f Bcanted tor a locaan wyhiB 
both da Ua Mo — am Ua R e emvama and the Navajo abongi- 
oal aniary. Obvataly. iOuaniaig daae lo c atana on a nap 
WMdd be mpoitam if te Navajo, Ua Motataio Ua and Pueblo 
THba were uaresad in a daemiDaiao of cultural 

affilttiMn. Stab a nup would rapidly ooovey infonaian a da 
Naviyo and naMo Tiiba and pfomoa da esaMbhnani of da- 
logua with da Ua Mounaio Ua inbe legaiding da lespons- 
biluy for ita lunan remaini. 

f^atoric Indim Maps 

IGaanc naps p iep ai ed by Indian pe a pl e t on boch-baifc and 
other materials will play a ■ififir— « foie m da NACPRA 


In —auons where a a dMicuh a deannna da tribal affilia- 
ooos of cuburai naanak, neaetan could aaa Tiiba m da 
praoeaafdefnavora-deluaatiogafaofvhBlafraariabyiMD- 
vidmg adbmcal wpport nab as nappnig and RKardL Tluoivh 
Mch an effon, nuaeuna take NACPRA beyond da kgisiative 
mtpnruiaia and actually provide da Tribal oommuniiia with 
functional data. 

Land Cession Anas 

The Indian Oairas Conunnsran uuluad iw lypa of maps. 
The Cm type of mpp, as desenbed above, was laed to estaUiah 
Indian utle claune. The second type of nap umd by the Indian 
ClaniH Cotmutaon wa the 1899 Koyoe map. The Royce 
documented land cenona based upon TVeaias and Executive 
Oden. The Royce mapi only reooided p 
fexmrea and simply ihafied lata in k 
and (bamage wcic hardly known or n the al 
gHda" (Satan 198S. p. III). For the ICC the Royce mipa were 
only p e nmem to ca— regading ebumt for lecopnixed iiile lamb 
and had link impaa oo liugaiion esUMahing Indian tdk or 
claims of anfmal occupancy. 

II would be possible to awoniae dw botadoiy lina on the 
Royce maps in order to produce s ceded lands layer. Once the 
layer wa ainoma icd . it could be uod for comparative analyws 
p u n” *' * in lUe le-ddmeaiion of ahonginal tcmiona or devd- 
opmeni of ahcmaive verrions of abon gin al leiriiories. 

Rsssrvation Boundarhs 

OvBlaymg the locatwm of hiBuan Rsnsin wnfa a reservation 
boundwy diai klh wnhui the same Tnbe't abongmat lemiory 
will help » support daims ofcukinal sfTtliauon. fat liaet, the 


believe that an eObn should be mnde m locate such maps and 
de t an ra ne thev iniiiiy m the identifkaiian of cultural afliliaiion. 
In addiino. we would like » condua icaemch into the posiibili- 
ly of namg a CIS to iimulianeously display cuncni c a nog raphic 
itpiaemattcnsof Undso^Ks used by Imban peopk and proio- 
lumonc and hmonc maps of the same locations actually pro- 
Aioed by Indian people. 

Tndkmnal indigenous «nntng«wi kflowkdge is often at an oral 


knowledge held by faxfian people n quijal n nmue;. 
dni it can be oanshned imo map tom ml pu mioaClSfar I.) 
hmri — ptooiV pwposes. 2.) proiecuon of indhunal and cuhunl 


Oral hiaona ara qncnl m neon snice they contoni van udor- 
mauon on land — and event nies. If n were poesMe lo uandaK 
the oral land lae ntona—i mo a nop form to be insetted anoa 
CIS. the ^Mual nformatioo fram oral hmorra s could be used n the 
NAGPRA prooets of deunraning cuhunl afliliaiitRL 

The incoiparauon of tradiiionul laid use mfomaiHin uno a 
CIS is a tope that ha not yet been thoroughly leseaiched. We 
are imaesied n condiictuig re— reh which examuia bow 
mdtgcnous oral iirfonnaiion, which rs of a spatial naruic. can be 
iranslaied mio a map formal, auicnuned. and used in a CIS. 
Modem canogiaptuc lepresentauom of a landscape used by 
indigenous peopla are suitable for the translation of oral spaual 
infaraiatnn. New mediums for rep reren ting spoce wiH have lo 
be dev e loped because then is a polaniy between how mdigoious 
peopla leprcaein ^hcc and the Euro-Amencan icons of hnual 
repreaentaim. Any research lato m corpor a ting oral hisionn uuo 
map form will have to take this faa uno considemton. 


Thsdrttes 
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IVeaiies contain ^Moal information lha Bfaould be examined 
for letevance v NAGPRA. We believe tbai ocatica sbould be 
included m the list of a ooro e doenmena relevant to demnniiiinB 
the tnbal affiliation of cultural itenu. 


of 

In order to nndenund die lekvancc of the afotemctuioned 
appltcaiion projecL an initial review of the application was pre- 
sented to the Office of Aidiaeology and Hiflonc Preservation 
(OMfP) staff at the Coioratlo Hiooncal Society where d was 
met with much emhustasm and a oommionem to fo forward 
anih more data. The aiahots oomroeod CHS for its forwaid 
dunkijif u bans pnacuve iMher than reactive lowaid the princi- 
ples of NAGPRA. Sipaificaiiily, a 1 .2,000,000 scale plot of the 
map featured m Figure 1 was presented to the Cheyenne Tnbe of 
OUahotna by the CHS AreliaeologicaJ Infotmaiioo Specialist 
should they consider submiitii« a claim for the unclaimed 
human remains that once resided in their Badiuotul teiriioty. 

In «D aiterapi (o fonher exfdaiii the relev»oe of the research 
to Tribal members and museum staff, the authon developed »i 
uitanaicd applcatioo which de mu n sua ies the simple carto- 
graphK overlay pro cen diaciiaaed to ihia (mper and a queiy of 
the annbiitc database for the 


the overiay pnxess. The applKauan and 1 :2,000,000 scale plot 
of the map feaoircd m Figure I were alao presented lo members 
of other Tribes involvnl wah NaGPRA. The demonstration and 
opporaouiy to view the map lesuhed in co mm ents mthcabiig 
the prevMNBly imckar museum data was now clear and under- 
sundaMe and. most tinponanily, recognizable to Tribal eUers 
who have the responsibility of making detetmauuiatu of culiura) 
afiiliatioo in ihcir respective catimumiiies. 



Such SI 

Gcognpiuc L ofanaa oon Syncm app iica non discussed beretn. Thn 
apphewoD was developed to augment the tmeai of the Iw and to 
focilaare the imuM Be of oiyimg iciiewod > qis dwt have been 
devdopnig save the ftnda^ of conpetiiivc and ooDabamve pro- 
posals. lnadbetuigio(faeiugulBbansoflbcAa,tfaeaasiinipor- 
umi auena that lodiaa Tifocs and Nrove Hawaiian Or gsttiratinni 
have to meet are the affiltNDo prereqiBsiMa required to oner nuo 
the claims process. Only afkrihiSBniial step are the daimaott 
able to submit ■! h 

and snaed objeas. Aa in every di ^ aua b l r cuae. ifae pre puu d crau ce 
of evidenoe leadea wUi the Indian Trdie or Native Hawaiian 
OiganizHian 10 prove cukuni affilutaxL The ■utm of this 

S may ba utflirod u> present a vnble aid 

a way top 



b siooera micteut. the authors 
dial the nfonnaiton fuKiclines forihe Native Amencai 
Graves Pmecsiun and Repmnauan Act (NAGPRA) dmiU be evaJ- 
usaed and MJ ts ijHliiri l to mcorporai e appropnam aiformauan lech- 
nologiet. NACPRAmandMesapmcctiofdialogiiBandnegDtia- 
ix» between alfocsed Mokurb, Fecbnl Agencies and federally 
I. Sigruncara 


icmaimisofthebigheaipiianty. Sacred ot^ects and foneiwy 
obpos are also very impoitanL The topre of hunan remams h 
aensMive and emotional for Indirei Thbes/Nttrre Hawaiian 
Otganuatm dekgiuans. dearly, an nmcmiive appreoch and pre- 


of NAGPRA. The a ppoi ram eni of the Nauonat Review 
Conmuiee and fiaahng forTHbes and Museums lo sst the oon- 
suhaocm procas wm biuh cthnl 10 the implemeniition of NAG- 
PRA An all-Bnponani limelaK for the Museum and Fedend 


Federal agency would go a long way D 
of the law as well as enablish and maua 
diipi 

The authors respectfully 
■Id expedHes the p io ceii es of NAGPRA wub te geo g r a phic pie- 
sentnun of geo-reforenoed muaeun data. As cioaem of dmr 
respective TVibeL the ai 
tensUivity tn iBtdentan 

live and Inve taken the auti^ive la promote thw a p pli cannn a 


Ag en cre s to tend dO' amfoct oollecuon nvemciy su m i iar ie a to all 
FedUfaBy mrp gi uied Indian Tribes and Nmivc Howauan 
Orgnuauam WBB uMKlKd and oonqriemd by Novonber 16, 

1993. Tiro pan (ran das dare, die wtdunini mvemones »d sum- 
mary of hunwi remams. asaocrered and launonreed. and oihual- 
ly unidenifiabk fonenty rdifeai were sen tolMres for their 
review ml Aaciimnantai. Another significant event occurted on 
July 7, 1994 when Sccittaty of Imemr Brace Bribhunnunoed 
foe fint awanhfordi oniof 231ntbniiiied|iopoaals fiom 
Mnreums and Tribes to be fladed by the AcL The Seociaiy 
pmaeddiedl profom as neaempfityaig the type of pK uietdiy 
between museum and Indian Tribes dui n mmJiiled by die Acl" 


behalf of Native peoples vd museums. The ge ug npiric re-preren- 
uxui of museum dau, not only benefits lafonn Tribes in their repw> 



muRum abendy have fittuuni that gtadefoetr role msocieiy. fat 
the 1991 icpon, Etrr&rav muf ftrwry, the Chare of Che Amenean 
Aauciauon of Museum IMc Fence on Muaeun Educrekw. 

Bonne niman, wrote tbuu wch a nwman in referencif^ the 
tuk of the task force's lepon. '^he title links two concepts - 
excellence and equity. By giving tbeae oonoepa equal value. Hub 
icpon invites museum lo take pnde in there tradhiom as mew- 
ants of excellenoe and to embrace the cubitral fovemty of our 
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iHUjon as they foaier iheir tinncndoiu educaiional poccniial. 

Both denniu -excellence and equity — imist be indtedded in 
evefytfaini we dp if nuueums are lo serve a r^idly changing 
world in a meaDuviul way.” WUh such suiemenis and direc- 
uves, every cuihnl insutmion can evaHualiy uii|HeoKni and 
iDcorponie infonnation technology as a mean lo fiilfiU ns nus- 
SKK). Infomiauon and dau standards beyond the mandate of any 
law will ultimately assist any piogicssTve museum toward beoer 
commiiiucaiiwi with ns pannen and clmMs. 

The authon acknowledge cenam individuals and insonuians 
for iheir support and insights. Truly this GIS applkaiian is a 
manifestaiion and oomplifneni of experiences, skills and impor- 
landy. the coUecuve world-views that poraay an effwt lo provide 
a solunan to a problem. 
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